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DECLARATION OF CONDOMINIUM
AND DECLARATION OF COVENANTS, CONDITIONS
AND RESTRICTIONS ESTABLISHING AND GOVERNING
LA MONTANA CONDOMINIUMS

This Declaration of Condominium and Declaration of Covenants,
Conditions and Restrictions Establishing and governing LA Montana Crossing
Condominiums (the "Declaration”) s made as of the date hereinafter set forth by 6726
La Montana Drive, LLC, an Arizona limited partnership ("Dectarant”).

RECITALS:

A. Declarant is the owner of that certain real property situated in the
Town of fountain Hills, County of Maricopa, State of Arizona, which is more
particularly described on Exhibit A attached hereto and incorporated herein by
this reference
(the "Parcel™).

B. The Parcel is located within the development boundaries of the
master planned community known as Fountain Hills, which is governed by that certain
Declaration of Reservations, Fountain Hills, Arizona, a Resubdivision of Airspace lot
9A, Block 3, Fountain Hills Arizona Final Plat No. 102, as recorded. in Book 544 of
maps, page 35 records of Maricopa County Recorder, Maricopa County, Arizona Being a
portion of Section 15, T. 3 N., R. 6 E., of the G. & S.R.B. & M., Maricopa County,
Arizona, - '

- €. Declarant desires to submit and subject the parcel, together with atl
buildings and improvements now or hereafter constructed thereon, and all easements
| and rights appurtenant thereto, to a condominium plan of description and ownership
| pursuant to Title 33, Chapter 9 of the Arizona Revised Statutes.

D. Declarant desires to comply with all terms of the Master Declaration
and to establish for its own benefit and for the mutual benefit of all future Owners or
Occupants of the Parcel, or any part thereof, certain covenants, conditions,
restrictions, easements, rights, 'privi;leges, assessments, and tiens as set forth herein
(cottectively referred to as the "Restrictions”), which shall run with and be a burden
upon the Parcel.
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S Declarant intends that the Owners, Occupants, Mortgagees, and
all other pefsons heteinafter acquiring any interest in the Parcel, shall at all times enjoy .
the benefits of, and shall hold their interest subject to this Declaration, which is
recorded in furtherance of establishing a_general plan of condominium ownership for -
the Parcel and for establishing rules for the use, occupancy, management, and
enjoyment thereof, all for the purpose of enhancing .and protecting the value,
desirability, and attractiveness of the Parce! and the quality of lifs therein,

. . NOW, THEREFORE, Declarani, for the burposes hereinafter set forth,
declares as follows: . '

ARTICLE }
DEFINITIONS

: .. As used herein, unless the bontex-t otherwise requires, the following
terms shall have the following definitions. -

| Section 1.1 "Act" shall mean Title 33, Chapter 8 of the Arizona
- Revised Statutes {*A.R.8.") pertaining to condominiums in the State of Arizons, as the
same may be amended from time to time. :

, ‘ Sacﬂoﬁ_"l‘.z _ "Articlos™ shall mean the articles of incorporation of the
.Asgociation, &8s they may be amended from time to time. L

: © . Section 1.3°  "Assessments” shall mean the charges against Owners
. and Units pursuant to Article VI of this Declaration to.defray the Common Expenses

as well as miscellaneous special Assessments, special Assessments for - capital
improvements, and'- special Assessments for the purpose of restoring and
reconstructing the Property in the event of casualty, all as provided in this Declaration.

‘Section 1.4 "Assoclation” shall mean LA MONTANA CROSSING
Condominiums Homeowners' Association, Inc., an Arizona nonprofit.corporation, and
its successors and assigns, whosa membership shall include-each Owner of a Unit in .
the Condaminium, ‘and. whose functions shall be to serve as the "unit owners'

assoclation”, as defined in the Act, and to enforce the Condominium Documents.” The
Assoc‘iatiop,wiil be incorporated prior to tl}e conveyance of a Unit by Declarant;

: . Sectlon 1.6 - "Association Rules” shall mean and refer to the rules |
and regulations, if any, adopted by the Association pursuant to this Declaration and in -
furtherance of the Bylaws and'in accordance with the Act.
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Section 1.6 "Board" shall. mean the board of difectors of the

Association elected pursuant to the Articles and Bylaws and serving as the governing
body of the Association. :

"Section 1.7 "Building™ shall mean and refer to each of the structures
to be located on the Property and forming a part of the Property as shown on the Plat,
whether or not such structures are composed of one or more floors or stories.

Section 1.8 ?Byléws' shall mean the Bylaws adopted by the
Association: pursuant to A.R.S. § 33-1246, .and' A.R.S. § 10-3101 et seq., for the

purpose’ of regulating the affairs of the Assoclation, as .th9 ‘same ‘may be amended
from time-to-time. ' : -

: - Section 1.9 "Common Elements” :shall .mean the “"common . .
- elements”, as that term is defined in A.R.S. § 33-1202{7), including, without
limitation, the land on which the Bulldings' are: constructed, the foundations, floors,
roofs and bearing walls of the Buildings, exterior stairways and stairwells, central air
conditioning and heating systems {excluding any portion of such systems which -
. exclusively .serve one particular Unit}, parking areas; driveways, landscaped areas,
‘courtyards, : walkways, swimming pool, spa, pool area equipment, changing  rooms,
exercise rooms, recreational areas, ramadas, gas barbecues, offices, parking areas, and
all other partions of the Condominium, except the Units. "Common Elements” shall
~ include any Limited Common Elements as may be hereinafter described. -

. .~ Section 1.10. © "Common Expenses” shall mean the .actual and
estimated costs for: ‘{A} maintenance, management, operation, repair and replacement -
of the Common Elements which are maintained by the Association; (B) deficiencies
arising by reason of unpaid Assessments; (C) management and administration of the
Association, including, but not limited to, compensation paid by the Association to
accountants, attorneys and employses; (D) utilities (other than separately metered
- utilities for the Units), trash pickup and disposal, gardening, pool service, and other:
- related services; (E) insurance and bonds required by this Declaration or any additional
‘insurance and bonds obtained by the Board _in its discretion; {F) the establishment of
- reasonable reserves as the Board shall deem appropriate in its discretion; and (G) other
miscellaneous charges incurred by the Association or the Board pursuant to this
‘Declaration, the Bylaws; or tha Association Rules in furtherance of the purposes of the

-Association or in discharge of the duties and powers of the Association.

Section 1.11  "Condominium” shall mean: ' {A) the Parcel; (B} the
Units; and (C) the Common Elements, including all Buildings, improvements and other -
permanent fixtures of whatsoever kind situated on the Parcel and all rights, privileges
and appurtenances thereto, intended for the mutual use, benefit and enjoyment of the
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* [ and any and all amendments hereof and supplements hereto.

.. the Comnmon Elements specifi
‘element aliocated b

 Owners of Units to which more than f

- ownership of the Common Elemnents is appurtenant.

‘member of the Assoclafl_:ion.

~ instrument creating or evidencin
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Owners; and such term shall in general have the samo meéning'as sot forth in -
A.R.S. § 33-1202(10), as it relates to the Condominium hereby created.

Section 1.12  "Condominium Documents" shall mean the Articles, the

Bylaws, this Declaration, the Plat and the Association Rules.

- Section 1.13  "Declarant™ shall moan 6726 LA MONTANA DRIVE; .
L.L.G., & Lif{e&d"Liability Company = and the successors and assigns of the

- Declarant'g rights hereunder in the ow

{ 1ig nership of the Condominium for the purpose of

~the original development and sale thereof.

Section 1.14  "Declaration” shall mean this Decleration including
Exhlbits A and B, attached hereto and hereby incorporated herein by this reference,

Section 1.16  “Eligible Mortgage Holder” shall mean any holder of a

First Mortgage on a Unit which has notified the: Assbcla-tionjn accordance with .

Sectlon 13.1 of this Declaration.

Section 1.16  "Limited Common Elements” shall mean a portion of '
cally designated in this Declaration as a limited common
i ¥y this Declaration or by operation of the Act for the, exclusive use .

. of one or more but fewer than all of the Units,

_' Section 1.17 "':Majority" or "Majority of Owners® ‘shall mean the B
fty percent {5Q%) of the undivided ownership -

of the Common Elements is appurtenant, Any spocified fraction or percentage of the

- . Owners means the Owners of Units to which that §

‘ raction or percentage of undivided

1
-

. Section 1.18  “Master Declaration” shall méan and refer to the Master.
Declaration, as heretofors defined. AKA: DECLARATION OF RESERVATIONS FOUNTAIN HILLS

- ARIZONA, | FINAL PLAT 101, MARICOPA COUNTY, ARIZONA

Section 1.19  "Member" shall mean. any. Person who is or becgmes, a

| | Section 1.20  "Mortgage" shall mean any recorded, filé_d or otherwise
perfected mortgage, deed of trust or other instrument against a Unit given in good

 feith and: for valuable consideration which is not a fraudulent ¢conveyance under

‘Arizona law as securi

g solely. a security interest arising under the Arizona
Uniform Commercial Code. "Mortgagee” means & person secured by a Mortgage,
including a trustee and beneficiary under a deed of trust; and "Mortgagor™ means the

-

ty for the. performance of an obligation, but does not mean any
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party executing a Mortgage. "First Mortgage" means a Mortgage which is the first
and most senior of all Mortgages upon the same Unit. ‘

- Section 1.21  "Occupant” shall mean a Person or Persons other than
an Owner in possession of, or using a Unit or the Common Elsments, including,

without limitation, family members, tenants, guests, or invitess.

Section 1.22  "Owner" shall mean the Person or Persons who are

- Vested with record title to a Unit according to the records of the County Recorder of -
*Maricopa County, Arizona, includin

g a purchaser under an agreement for sale within

the meaning of A.R.S. § 33-741 et seq.; however, Owner shall not include a Person. .

‘who holds ; an interest in a Unit merely as- security for the performance of an.

‘obligation. Declarant shall be considered the record Owner of any Unit prior to its
initial conveyance by Declarant. -In the case of Units, the fee simple title to which is
.vesta'd in a trustee pursuant to a subdivision trust agresment or similar agreement, the:

benafipiary of any such trust who is entitled to possession of the trust property shall. -
be deemed to be the Owner. . "

~ Section 1.23 ~ “Period of Declarant Control" means the time.period
commencing on the date this Declaration is recorded in the official records of the

Maricopa County, ' Arizona Recorder's Office, and expiring upon the ga‘rlier of:
1. {A} ninety {90} days following the conveyance of seventy-five percent (75%) of the

Units in all of the Phases of the Condominium to Owners other than Declarant;

(Bl five (5} years after the conveyance of ‘the first .Unit to an Owner other than

Daeclarant; or {C} four (4} years after Daclarant or any successor to Dac!arant’?s.Special
Declarant Rights reserved in Sectiori 12.1 hereof ceases to offer Units for sale in the

Section 1.24 - "Person" ‘shall mean a natural individual, corporation,

Opartnership, trustee or other entity capable of helding title to real propeity.

: _Section 1.28 . "Plat” shall mean that certain plat of survey of the
Parcel showing thereon twenty (20} Units, each of which is identified by a number, A
copy of the:Plat is included as Exhibit B, sttached hereto and hereby incorporated by
this reference. The original Plat is recorded in Book (a34]_ -of Maps, page /3 , in

- the records of the office of the County Recorder of Maricopa County, Arizona.

Section 1.26 "Property" shall mean the Parcel, the Buildings, all

~improvements and permanent fixtures located thereon, and all easements and rights
- appurtenant thereto. | '

Section 1.27  “Restrictions” shall mean the covenants, conditions,
assessments, easements, liens and restrictions set forth in this Declaration.
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_ the Property which consist of one {1) or more.rooms situated

. the Cémmon Elements shall be deemed part of a Unit. "Unit”,
have the same meaning as that defined in A.R.S. § 33-1202(22).

“a3 LA MONTANA CROSSING
Isased, sold, conveyed

“the acceptance of & deed of conveya
~within the meaning of A.R.S. §33
. for sale,. and each Mortgages, by
interest in the Condominium as s

~hereby grented, created, reserved or de

be subject to, an action for

£UUSUZLLBYY |

Section 1.28  "Unit" shall mean each of therfifteen (15)portions of

in a Building comprising
& part of the Property and designed or intended for independent use as a dwelling
unit, together with any attached garage appurtenant thersto, as shown on Exhibit B,
attached hereto, together with the respective fractional i

] nterests in the Common
Elements. - Each Unit shall consist of the space. enclosed and bounded by the

horizontal and vertical planes as shown on. the Piat; provided, however, that no
structural components of the Building in which each Unit is located, and no pipes,
wires, conduits, ducts, flues, shafts, or public utility, water or sewer lines situated
within such Unit and forming part of any system serving one or more other Units or

as used herein, shall

ARTICLE 1
CREATION OF THE CONDOMINIUM

© .. i Settion 2.1 Establishmentof the Condominlum. Declarant hereby
creates and astablishes this Condominium pursuant to the Act, to be heraafter known-
Ceomomirpdll Units within the Condominium shali be owned,
and encurmbered or otherwise held or disposed of subject to -
rant hereby submits and subjects all of the Units, together with
ments, rights and appurtenances thereto, to the Condominium, -

" Section 2.2

the Restrictions. Decla
a,_ll' improvements, sase

Rights and Obligations. Each grantee of Declarant, by s
hce, each purchaser under any agreement of sale
-741 ot seq., by execution of such an agreement
the acceptance of any instrument conveying ahy
ecurity for the performance of an obligation, accepts
the same subject to all Restrictions, and the jurisdiction, rights and powers created or -
reserved by ‘this .Declaration. All rights, benefits and privileges of every character
] clared, and. all impositions and obligations.
hereby imposed, shall be deamed and taken to be covenants running with the land
and’ equitable servitudes and shall be. binding upon and shall inure to' the benefit of
any grantes, purchaser or any person having at any time.ariy interest or estate in the
Condominium in like manner as though the provisions of this Declaration were recited

and stipulated at tength in‘each and every deed of conveyancs, purchase contract 6r
other instrument of transfer,

and each such grantee shall be entitled to bring, and shall
the recovery of damages, or for injunctive relief, or both,

resulting from any breach of any such provisions, and each such grantee. further
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acknowtedge{;ithat this Declaration shall be mutually beneficial, prohibitive and
enforceable by the Association and all Cwners.

ARTICLE

DESCRIPTION OF THE BUILDINGS,
THE UNITS AND THE COMMON ELEMENTS

. Section 3.1 Name. The Condominium shall be known as "LA
MONTANA CROSSING CONDOMINIUMS,”

Section 3.2 'Buildings. A description of the cubic content space of
each Building . with reference to its location on the Parcel is set forth on the Plat,
The horizontal boundaries shall be the plane of the top elevation of the Building, as
shown on the Plat, and the plane of the base elevation of the. building, as shown on
the Plat. The vertical boundaries shall be the exterior of the outside perimeter walls
of the Building as shown on the Plat. '

Section 3.3 Units. The cubic content space of each of the fifteen

(15) Units within the Buildings to be located on the Parcel are set forth on the Plat.
The identifying numbers of the Units are 101 through 107, inclusive, and 201 through
208, inclusive, as shown on the Piat. ~ The boundaries of each Unit are the interior
unfinished surfaces of the exterior perimeter walls, floors and roof of the Unit and .
the interior party (cammeon) wall to a.depth equal to one-half of its width. All lathe,
furring, wallboard, plasterboard, plaster, paneling, tities, wallpaper, paint, finished
flooding and any other materials constituting any part of the finished surfaces are a
part of the Unit and all other portions of the walls, floors or roof are a part of the
Common Elements, Subject to the provisions of Section 3.5 below, all spaces,

interior partitions and other fixtures and improvements within the boundaries of a
~ Unit are partiof the Unit. Each garage that is identified by a Unit number on the Plat
shall be deemed a part of the identified Unit and all references to each Unit shall be

deemed to.include the garage appurtenant thereto. Not withstanding the foregoing,

| no portion of the roof, bearing walls, or other structural components of the Building
in which each Unit is located, and no pipes, wires, conduits, ducts, flues, shafts, or
other public utility, water or sewer lines situated within an y Unit and forming part of
a system serving.one or more other Units or other Common Elements shall
be deemed. to be a part of a Unit. Units shall, however, include hot water heaters,
air conditioning units (including compressors and condensers),  automatic -
garage door openers, interior lighting  fixtures, and all spaces, interior
partitions and other fixtures and improvements within the boundaries of a Unit.
The physical boundaries of a Unit shall be considered to be the proper
boundaries regardless of the settling, rising or lateral movement of the
Buildings and regardless of any variances between the boundaries as shown on

-7
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‘the Plat and the actual pﬁysica! bburidaries for any Unit. Declarant reserves the right

to relocate the boundaries bstween adjoining Units owned by the Declarant and to
reallocate such Unit's Common Element interest, votes in the: Association and
Common Expense Lisbilities subject to and in accordance with A.R.S, §33-1222.

Section 3.4 commori Elements. The Common Elements are all of
those portions of the Condominium not included within the description of the Units,

Section 3.5 ﬂmited Common Elements. The Limited Common
Eléments are portions of the Common Elements allocated hersby or pursuant to the

Act for the exclusive use of certain Unit Owners. If .any chute, flue, duct, wirs,
‘conduit, bearing wall, bearing column, heating or air conditioning unit, or apparatus or -

other fixture lies partially within and partially cutside the boundaries of a Unit, any
portion serving only that Unit is a Limited Comnmon Element allocated solely to that -
Unit and any portion serving more than one. Unit or any portion of the Common
Elements is a part of the Common Elsments. Any shutters, awnings, window boxes,

doo;step_s,: stoops, porches, balcanies, entryways, storage areas, or patios, and all
- exterior doors and windows or other fixtures designed to serve a single Unit, but -

iccated outside the Unit's boundaies

: , are, Limited Common Elernents, allocated
exclusively to that Unit,. :

.. Section'3.6 . Fractional Interest in the Common Elements. The

. fractional interest hereby allocated to: each Unit in the Condominium, which interest

shall constitute an undivided Interest in the Common Elements (including, without -
differentiation, the Limited Common Elements appurtenant to each stich Unit), shall be -
one~fifteenth {1/15th) of the whole. - - ' S '

ARTICLE IV
MAINTENANCE ‘ .
. Sectlon 4.1 : Mﬁlntenance of Units. Each Owner shall furnish and be '
responsible for, at such Owner's own expense, all of the maintenance, repairs, and

replacements .within such Owner's Unit. Such obligation shall include: (A} the
maintenance of eall interior doors, all lath, furring, waliboard, plasterboard, plaster,

. paneling, tiles, wallpaper, paint, finished flooring, and any other materials constituting

the finished surfaces of floors, ceilings, or interior walls {all other portions of the walls,
floors, or;ceilings. being part of the Common, Elements); (B} repair and replacement of
alt window and door glass and the interior and exterior cleaning of such window and

- door glass; {C) the maintenance of, in an open and unobstructed condition, all sewer -
" and drainage pipes, water and other utility lines serving an Owner's respective Unit

betwsen the points at which the same enter the respective Unit and the points where
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the same join the utility lines serving other Units; (D) maintenance of the interior of
the attached garage appurtenant to a-Unit to the same extent as a Unit;
(E) maintenance of any fenced in decks, balconies or patios appurtenant to a Unit; and
(F) maintenance, repair and replacement of air conditioners, hot water heaters, garage
deor openers, and lighting fixtures serving. a Unit and ‘any attached garage

) appurtenant to such Unit. An Owner may make non-structural alterations within such

Owner’s Unit, but an Owner shall not make any structural or exterior alterations to the

‘Common Elements or Limited Common Elements, except as otherwise permltted by

the Board

‘Section 4.2  Maintenance of Common Elements. The Assoclation

shall fumish and be responsible for, as part of the Common "Expenses, the .
rme:ntenance, repair, and replacement of the Common Eiements including the Limited -

Common Elements (except the interiors of attached garages and any fenced iri patios.

~ or balconiés}, which shall include &ll structural components of the Buildings, all-

exterior- stairways and stai’rwells, snd all pipes, wires, conduits, ducts, flues, shafts

and public utility, water or sewer lines sntuated within the airspace of any Unit and-
forming part of any system serving one ot rhore other Units or the Common Elements.
Al maintenance of Common Elements and Limited Common Elements by the
* Association shall be considerad a Common Expense unless it is subject to a capital

improvement Assessment or a speclal Assessment in accordance with Section 6.4 or
6.5 below. )

Sac‘ﬁ’on4 3 Owner Defeult In Maintenance. l'f an. Owner fails to

maintain such Owrier's: Unit or make repairs thereto, in such a manner as may be.’

deemed feasonably necessary in the judgmment of the Board to preserve and protect

the attractive appearance and value of the Property, or if an Owner shall fall to

observe any covenant or restriction imposed on such Owner by the terms of the
Declaration, then the Board shall give written notice to. such Owner stating with

-particularity the nature- of the default. and the corrective action which the Board

determines to be. required and requesting that the same be carried out within a period
of fifteen {15) days after the giving of ‘such written notice. If such Owner fails to
carry out such action within the period specified by the notice, the Board may cause

such action to be taken and shall levy a special Assessment for the cost thereof to

such Ownet, such special’ Assessments to be due and payable within thirty (30) days

after the Board gives written notice thereof and to be secured by the Assessment lisn .

created in Section 6.1 of this Decleratlon

_Saction 4.4 Utilitles. Al utilities for individual Units (except for

_thoss utihty costs which are metered collsctively and paid by the Association as a |
. Common Expense’ item) will be metered separately to each Unit and such utility

charges shal[ be the respons:blhty of the respectwe Owners.
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ARTICLE V
ASSOCIATION

- Section 5.1 _Assodat'ioh.' The Aséociation has beesn, or will be

..formad, to constitute the “unit owners' association,” as that term is defined in
-A.R.S. § 33-1202(4) and shall have all of the powers set forth in A.R.S. § 33-1242,

The Association shall serve as the governing body for all of the Owners and shall

. make provisions for the maintenance, repair, replacement, administration and operation
- of the Common Elements, assessment of Corfitnon Expenses, payment of losses,
division of profits, acquisition of hazard insurance and disposition of such hazard

insurance 'proceeds, and other matters as provided in the Act, the Declaration, the

' :Articles and the Bylaws.

S_ect!onB.'Z' Membership. Each Owner shall be a member of the

Association as soon and so long as he or she shall be an Owner. Such membership

shall automatically terminate when an Owner ceases for any reason to be an.Owner,

- and the new Owner shall likewise automatically succeed to such membership in the

Association. Membership in the Association shall not be- transferred, pl'edg,ed- or

- alienated in any way, except upon the sale of the Unit to which it is appurtenant {and.
.then only to the purchaser involved in such sale) or by intestate succession,
- testamentary disposition, foreclosure of a Mortgage of record or other legal process

transferring equitable or fee simple title to such.Unit (and then only to the Person to~

~ whom such title is transferred). Any attémpt to- make a prohibited transfer, of a
- membership will be void and will not be recognized by or reflected: upen the books -
- and records of the Association. In the event the Owner of any Unit should fail or

refuse to: transfer the membership registered in such Owner's namé upon the sale of

-« such Owner's Unit to the purchaser of such Owner's Unit, the. Association shall have
- the right to enter a transfer upon the books of the Association and issus a new
‘membership to the purchaser, and thereupon the old membership outstanding in"the

name.of the seller shall be null and void as though the same had been surrendered. .

.. Section&.3 | Powers. The Association shall have all the powers of a
nonprofit corporation organized ‘under the Arizona Revised Statutes concerning

" . nonprofit corporations, subject only to such limitations on the exercise of such powers
. 8s are set forth in the Articles, the Bylaws and this Declaration. The Association shall

have the power to do any fawiu} thing that may be authorized, required, or permitted
to be done by the Association under this Declaration, the Asticles and the.Bylaws, and

" to do and perform any act that may be necessary or proper for or incidental to, the -

_exercise of any of the express powers of the Association, including, without limitation, -
the following: (A} commence and maintain actions or restrain and enjoin any actual or _

. threatened ' breach of this Declaration and enforce, by mandatory injunction of
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1. officer of the Association >
shall be personally liable to “any Owner, or to any other party, including the

' act, omission,

“has, on the, basis of such information as may be possessed by him_ or it, acted in gqod
+ faith without willful or intenticnal misconduct. "
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o{harwise, all of the provisions of this Declaration; (B} pay taxes, capital improvement

| . Assessments or special Assessments and other liabilities which are or would become

a lien on any portion of the Condominium-owned or maintained by tha Association;
(C) lavy Assessments and parfect and enforce liens as hereinafter provided; (D) enter

'into contraéts including, but not limited to, ‘management contracts; (E} perform the

duties set forth herein, including but not limited to, maintenance and repair of the

- Common Elements and the obtaining of insurance; and {F) adopt, amend_ gnd repeal

rules and regulations as it deems reasonable.

Section 6.4 Porsonal Liability. No member of the Board, or any
» OF any manager, or Declarant, or any agent of Declarant, -

Aasociatiori, for any damage, loss or prejudice suffered or claimed on account of any
error or negligence of any such person or entity if such person or entity

. Section 6.5 Voting. The votss in the Association shall be allocated
equally among all of the Units with each Unit having one (1) vote. When more than .
one (1) person holds an interest as an Owner in any Unit, all such persons shall be -
members. * The voting for such Unit shali be exercised as’such persons among

themselves.determine, or, in the absence of such determination, as determined by the

Board, butiin no event shall more than one vote be cast with respect to any Unit," If
any Owner or Ownérs cast a vote. representing a certain Unit, it will, in the absence of

- prompt protest from the other'Owners of such Unit during the meeting at which such
vote is' cast, thereafter be conclusively presumed for all purposes that such Owner or -

Owners were acting with the authority and consent of all other Owners of th'e. sgme= '

Unit. .

" S'ecti‘on 5.6 -‘Deciarant's Rights. " During the Period of Daclarant

Control, Declarant shall have the right to appoint and remove the members of the

Board- and the officers of the Association; none of which need ba: Unit Owners.

Declarant may voluntarily suspend its right to appoint and. remove the members-of the -
Board and the officers of the Association before termination of the Period of Declarant -
Control and, in that event, Declarant. may require for the. duration of the Period of
Declarant Control that specified actions of the Association or the Board, as degcn‘bad
in a recorded instrument executed by Declarant, be approved by Declarant before they

- become effective.

, " Section 5.7 Board of Direciors. The  govering body ofr thq
Assoclation shall be the Board elected pursuant to the Bylaws. Except as otherwise
provided in this Declaration, the Bylaws, or the Association Rules, the Board may act
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“in all instances on behalf of the Association. The Board shall act to adopt the Bylaws
and any Association Rules. '

: Section 5.8 Qualifications of Directors. Each director shall be an
Owner or the spouse of an Owner (or if an Owner is a corporation, partnership or

trust, a director may be an officer, partner, trustes or beneficiary of such Owner) and
* shall be current in the payment of any Association Assessments attributable to such
Owner's Unit. If a director shall cease to meet such qualifications during his or her
-term, he or she will thereupon cease to. be a director, and his or her place on the

Board shall be deemed vacant. The requirements of this Section 5.8 shall not apply to
-;ii'ractors appointed by Declarant. : ' ' :

" Section5.9 Independent Manager. ' The Board may employ a
* responsible- person or entity .as manager to manage, operate and maintain the.

. -Common Elements, with all of the administrative functions and such other powers and -

.'duties as the Board may delegate fiom tifne-to-time and for such fees as the Board.

~may establish consistent with other provisions of this Declaration. Any agreement for

management of the Condominium shall be in writing and shall provide for termination

- by the Association, with or without. cause and without payment of a termination fee..

~ - or penalty, on thirty (30} days written notice, and. the term of such agreement shall

‘not exceed one (1) year, renewable by written agreement of the parties for successive
_periods of one. {1} year each. ' : |

Section 6.10 Board‘s Determination Bindihg. .Sub]éct‘ to the right of

'.61:19 Owner 1o institute an action at law or in equity, in the event of any dispute or
disagreement between any Owners related to the Condominium, or any guestion of
. interpretation or application of the provisions of this Declaration, the Articles or the

Bylaws, the determination thereof by the Board shall be final and binding on each and
- all of such Owners. : -

' Section 5,11 Action by Owners. The Board may not act on behalf of

- the Association to amend ot terminate this Declaration, or to elect members of the

‘Board, except in filling vacancies in its membership for the unexpired portion of any
term. R ' L '

| . Section 5.12 Annual Meeting. - The Association shall hold an annual
meseting as provided in the Bylaws. ' '

_ Section 5.13 Right of Association to Enter Units. The Associa:cion,
“acting through- the Board or its duly authorized agent, shall have the righfc at all times
upon reasonable notice (and at any time in case of an emergency} to enter-upon or in

“any Unit to abate any infractions, to make repairs, or to correct any violation of any of

. the Restrictions herein set forth, and in connection therewith shall have the further
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right to assess all costs incurred agéins,t the Owner, 'such Assessment to be secured
by the ‘fien provided in Section 6.1 of this Declaration. If, in the case of an
emergency, it becomes necessary to break info a Unit because no means of access

was provided by the Occupant or Owner, the Association, its directors, officers and

agents shall not be ligble for any damage done to the Unit as a result of the exefcise

of this right of entry. The party exercising this right of entry shall see that reasonable

measures are taken to secure the Unit until either the Occupant or Owner shall be

-notified that the Unit has been entered.

Section 5.14  Association Rules. The Board may adopt Association

Rules in furtherance of the Bylaws for the regulation and operation of the
Condomimum. _

Section 5.16  Reserve Fund. The Assoclation shall maintain an
adequate reserve fund for maintenance, répair and replacement of those Common
Elements that must be maintained, repaired or replaced on a pariodnc basxs, and such
reserve shall be funded as part of the regular Assessmonts.

Section 5.16  Avallability of Condominium Documents. With the
exception of records which may be withheld from disclosure pursuant to Arizona faw,
the Association will maintain current copies of this Daclaration, the Articles, the
Bylaws, and the 'Association Rules conceming the Condominium "and the

~Association’s own books, racords, and financial statements available for inspection

- -during normal business hours by any Owner or Mortgagee {or any Ehglble Insurer or
Guaranter of a Mortgagee)

Secﬁon 6.17 Action by Owners. To the extent permutted by the Act,

- all- actions required to be taken by the Owners, acting as a unit owneis' association

for the Condominturn, shall be taken by the Association acting as such unit owners

association, by and through its directors and officers, such actions to include, without’

limitation, adoption of rules and regUIations for the-Condominiumcraated herebw

" Section 5.18 Additional Provisions In Amdes of Incorporation and
Bylaws of the Assoclation. The Articles and Bylaws may contain any provision “not

_inconsistent with the Act-or with this Declaration relating to the conduct of the affairs

of the Association and the rights and powers of its directors, officers, employees,

- agents and members.
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ARTICLE VI
ASSESSMENTS

Section 6.1 Creation of Lien and Personal Obligation For
Assessments. Each Owner, including Declarant to the extent Declarant is an Owner
as defined hereln, of any Unit, by acceptance of a deed or other instrument creating in
such Owner the interest required to be desmed an Owner, whather or not it shall be

. 50 expressed in any such deed or other instrument, is deemed to covenant and agree

to pay to the Association, such Assessments to be fixed, established and collected

_ from time to time as provided in this Declaration. The Assessments, together with

interest thareon, late charges, attorneys' fees, court costs and all other costs of

collection incurred by the Association in collecting or attempting to. collect delinquent
-assessments, ‘whether or not suit is filed, 'shall be a continuing lien upon the Unit

against which each such Assessment is made in favor of the Association pursuant to
A.R.S. § 33-1266. Each-such Assessment, together with such interest, late charges,
costs-and reasonable attorneys' fees, shall also be the personal obligation of the
Owner of such Unit at the time the Assessment becomes due. The personal

obligation shall not pass to the successor in title of an Owner unless expressly
assumed by such successor.

-+ . Sectlon6.2  Purpose of Assessments. The Assessments levied by
the Association shall be. used exclusively for the purposes of promoting the heaith,

-safety and waelfare of the Owners, the management, maintenance, care, preservation,

and protection of the Condominium, enhancing the quality of life in the Condominium
and the value of the Condominium including; without limitation, the improvement and

. maintenance of the services and facilities dévoted to this purpose and related to the-

use and snjoyment of the Common Elements, or in furtherance of any other duty or

‘power of the Association.

Section 6.3  Regular Assessments. Pursuant  to

 ARS. § 33-1243(C}, the Board Is hereby expressly authorized to adopt and amend

budgets. for the administration and operation of the Common Elements {including the

. maintenance and repair thereof), without ratification by the Owners, provided,
- however, the Board shall within thirty (30} days after adoption of any proposed budget
- for the Condominium, provide a summary of the budget to all of the Unit Owners.
. Not later than thirty {30) days prior to the beginning of each fiscal year, the Board .

shall distribute to each Ownér a pro forma operating statement or budget for the
upcoming fiscal year which shall, among other things, estimate the total Common
Expenses to be incurred for such fiscal year. The Board shall, at that ime, determine
the amount of the regular Assessment to be paid by each Owner. Each Owner shall
thereafter pay to the Association such Owner's regular Assessment in equal monthly

_ installments on the first {1st) day of each month. In the event the Board shall.
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determine that the estimate of total charg'es‘ for the current year is, or will become,

inadequate to mest all Common Expenses for any reason, jt shall then immediately

determine the approximate amount of such inadequacy and issue @ supplemental
estimate of the Common Expenses and determine the revised amount of the regular

Assessment Aagainst each Owner, and the date or dates when revised monthly
installments of regular Assessments shall commence.

Section 6.4 Capital Improvement Assessments. In addition to
regular Assessments, the Board may levy in any fiscal year a capital improvement
“Assessment applicable to that year only for the purpose of defraying, in whole or.in
part, the cost of any construction or replacement (other than due to destruction) of a
described capital improvement of the Common Elements, including the necessary
fixtures and personal property related thergto, or for any other lawful Association
purpose. ‘The Board shall not impose a capital improvement Assessment exceeding
‘ten percent (10%)} of the then estimated annual Common Expenses without the

approval of the Unit Owners representing two-thirds (2/3) of the votos entitled to be. -
.cast by Unit Owners who are voting in person or by proxy at a meeting duly called for
such purpose, or at an annual mesting with notice such Assessment will be

considered. All amounts collected as capital improvement Assessments may only be
used for the stated purposes and shall be deposited by the Board in a separate bank

account to be held in trust for such purposes and said funds shall not be commingled
with any other funds of the Assectatlon.

Section 6.6 Special -Assessments. Speclal Assessments shall be
. lev:ed by the Board against a Unit and its Owner to reimburse the Association for:

A. Costs mcurred in bnngsng an Owner and such Owner's. Unit
__mto cempllance wnth the provisions of this Declaration, the ByiaWS, or Assoclat:on
Rules for misconduct or other failure to comply,

B, Any other charge designated as a. Spe(:1a| Assessrnent in this
Decleretlon, Bylaws, or the Assoc‘iatlon Rules; and

C. Attorneys fees, lnterest and other charges relatlng thereto
as prov;ded in this Declaration. -

In the event the Assoclation undertakes to provide materials or services
which beneﬁt individual Units and which. can be accepted or not by individual Owners,

~such Owners, in accepting such matenals ‘or. services, agree that the costs thereof
- shall be a special Assessment.

Section 6.6  Date of Commaencement of Assessments. Regular and
- other Assessments shall commence as to all Units, on the first (1st) day of the month
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s following the conveyance™ of the first Unit by Declarant to an Owner .other than

Declarant. :Until the Association makes an Assessment, the Declarant shall pay all
Common Expenses of the Property.

Section 6.7 Uniform Assessments. . Except as provided in
Section 6.8 below, all Assessments {other than special Assessments) shall be fixed at
an equal amount for each Unit, including Common Expenses associated with the
‘Association’s maintenance, repatr and rep!scement of Llrnlted Common Elements.

' Sect:on 6.8 Assessments by Declarant. After the commencement
of Assessments, Declarant shall pay the full amount of Assessments for each Unit it
- owns, except that it shail pay only twenty-five percent {25%) of the Assessments for

-each Unit that it owns on which construction has. not been substantially completed,
~ provided, however, Declarant shall be obligated to pay to the Association any
‘deficiancy in moneys due to the Declarant having paid such reduced: Assessments

where necessary for the Asseclstlon to be able to timely pay ell Common Expenses.

Saction 6.9 Reducﬁen or Abatement of Regular Assessments In
the event the amount budgeted to mest Common Expenses for a particular fiscal year
proves to be excessive in light of the actual Common Expenses, the. Board in its

discretion may either reduce the amount of the regu!ar Assessments or may abate
colleetlen of regular Assessments as it deems appropriate.

, Secuon 6 10 . No Oﬁsets. All Assessments shall be payeble in the -
. amount specnfled by the Assessment and no offsets against such amount-shall be

- permitted for any reason, including, withott:limitation, a clgim that the Association is
- not properly- exercising its duties and powers as provided in this Declaration, 6r a claim-
' that an Owner does not use’ recreatienal facilities or ether Common Elements.

: Seetlen 6.11  Coertificate of Payment. The Association shall, upon :
. demand, furnish to any Owner liable for Assessments a certificate in writing signed by

.an officer or authorized agent. of the . Association setting forth. whether. the -
- Assessments relating to a spocified Unit have been paid and the amount of )
' dehnquency, if any. A reasonable - -charge ‘may be collacted’ by the Board for the

issuance of each such certificate. - Each certificate shall bs. conclusive evidence of
payment of. any Assessment therein stated to have been paid.

. SeeﬁonG 12 Initial Worklng Cepital Fund. In connection with the

_ olose of escrow relative to the sale of each Unit to an Owner other than Declarant,
such Owner shall pay to the Association an amount equal to two (2) months regular

" Assassments to be used as an initial workmg capital fund. Al amounts received by
the Association relative to the initial working capital fund shall be deposited by the

Association in a segregated fund. Under no circumstances shall any amounts
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contributed to the Association for the initial” working capital fund be deemed to be
advance payments of Assessments or otherwise creditable or reimbursable to any

Owner but:shall be used by the Association as the Assocnatlon, in its prudent
discretion, may determine.

ARTICLE Vil -
EFFECT OF NONPAYMENT OF ASSESSMENTS AND REMEDIES

Section 7.1. Delmquency Any Assessment which is not paid when
due is- delmquent. ‘Whenever an Assessiiient is delinquent, the Board may at lts_ .
option invoke any or ail of the sanctlons provnded for herein.

' Saction 7.2 Late Charge. If any Assessment is not paid within
fifteen’ {1 5) days after the date when it becomes due and- payable, the Owner shall be -
-obligated to pay a late charge in an amount astablished by the Board. The amount of -

. ‘such late charge until paid shall constitute part of the Assessment lian as provided for
- in Section 8.1 of this Declaration.

Section 7.3 lriterest. if any Assessment is- not. paid within thlrty
{30) days after it becomes due and payable, interest at the rate of eightesn percent
{18%} per annum or 'such other rate as then ‘may be in effect as established by the

-Board may .be assessed on the amount owmg from the date due unt:l such time as it
- ls pald ' X .

Section 7.4 Aoﬁon at Law. The Association shall have the right, at
its optmn, to enforce collection of any delinquent Assessments in any manner allowed
by law. The Assoclation may bring an action to recover -a delinquent Assessment
personally against the Owner obligated to pay same. or to foreclose the Assessment
lien in the' manner provided by law for foreclosure of a realty mortgage; provided, -
however, that the Association’s choice of one remedy shall not prejudice or constitute
a waiver of the Association's right to exercise the other. All costs of collection, .
* whether or not a lawsuit is commenced, including the costs of preparing and filing the

complaint shall be assessed against the delinquent Owner and such Owner's Unit and
reasonable attorneys fees, court costs and collection costs will thereafter be added to
the amount in delinquency (plus interest ‘and/or late charges, if appropriate). Each
. Owner vests in the Association or its assigns the right and -power to bring dctions at

law and/or lien foreclosures against such’ Owner or Owners for the-collection of
_ delmquent Assessments.

‘ -Sectlen 7.5 Notice of Lien. The recording of this Declaration
constitutes record notice and perfection of the Assessment lien. The Association
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may, at its option, record a notice of such Assessment lien. The Association shall first’

make written demand on the Owner for payment of all delinquent Assessments and -
reiated charges secured by the Assessment lien. If not paid within ten {10) days of

the date of the demand, the Association may proceed with recording a notice of such
Assessment fien, and may charge the Owner of the applicabls Unit a lien fee in an

_ amount estabhshed or approved by the Board.

Section 7.6 Foreclosure Sale. Any foreclosure and sale provided for

in this Declaration is to be conducted in accordance with applicable provisions relatmg
' to the foreclosure of realty mortgages in the State of Arizona. The Association, may
- through its duly authorized agents, have and exercise the power to bid on the Unit at
: -*the foreclosure sale and to acquire, hold, leass, mortgage and convey such Umt.

Sacﬁon 7.7 Suspension of Votes. The Board. shall suspend for tha -

entire period during which an Assessment remains: delinquent the obligated Owner's
nght to vote on any matter at regular or special meatings of the Association.

ARTICLE VIl
-COMMON ELEM'ENTS~ EASEMENTS

| SQct:on 8.1° Use of Common Elements. Upon admission to. the

Condom:mum, there shall be appurtenant to each Unit a non-exclusive and perpetual -
- right and easement. to use the Common Elements in common with all ‘other persons

entitled to use the Common Elements {except as otherwise provided herein}; as may
- be required for the purposes of access, ingress and egress to and from,. and the use,
: occupancy:and enjoyment of the Units and the Common Elements for their intended
. purposes as provided- herein. - Such right and’ easement shall extend to each Unit

Owner or Occupant and the agents, servants, family members and invitees of such

" Such right and. easement shall be subject to such
limitations,  restrictions, rules and regulations -as may from time to time be

- promulgated by the Board including, but not limited ‘to, the right of the Board. to

suspend the-right of any Unit Owner or Occupant and the agents, servants, tenants,

. family members and invitees of any Unit Owner or Occupant to use the. ‘recreational
|- - facilities which are a part of the Commorn Elements for any period during which the

Common Expenses attributable to such Owner's Unit hereof remain unpaid or for a
period not to exceed sixty (60) days for any violation of regulations adopted and

Jpublished by the Board, and shall be subject to and governed by the provisions. of this’

Declaration, the Articles and Bylaws. The Board shall have authority to lease, convey
easements or grant concessions consistent with the overall character and use of the

. Condominium with respect to parts of the Common Elements and to change the

character, ‘description and use thereof, subject to the provisions of the Act, this
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‘Declaration,. the Articles and the Bylaws. Any funds received by the Association from
leases, concessions or other sources shall be held and used for the benefit of the
members of the Association pursuant to such rules, resolutions or regulations: as the
Board may adopt or prescribe. Notwithstanding anything contained 'herein to the
‘contrary, Declarant shali be entitled to exclusive access to and occupancy of all or any

portion of any Unit until such time as the construction thereof has been completed

and the particular Unit has besn conveyed to an Owner by Declarant, and Declarant
-shall be entitled to nonexclusive access to-and occupancy of all or any portion.of the
Common Elements until such time as all Units have been corweyed to Owners by
Deciarant. Notwithstanding anything contained herein to the contrary, there shall be
no restriction upon any Owner's right of ingress and egress to or from such Owner's

-Unit, which right shall be perpetual and appurtenant to the ownership of such -

Ownar's Unit.

Section 8.2 Public Utilities. Easements and rights over the Property

-for. the -installation and maintenance of electricity lines, telephone lines, cable
television, water lines, gas lines, sanitary sewer lines, drainage facilities, and such
other public utilities needed to serve the Property are hereby reserved by Declarant,
together with the right to grant and transfor the same; provided, however, such
-easements -and rights shall not unreasonably interfere with the use of the Common
Elements and the Units by the Owners or Occupants. Declarant or the Association
. shall have the power to grant and convey ip the name of all of the Owners as their
‘attorney-in-fact to any other person easements and rights-of-way in, on, over or under

. the Common Elements for the purpose of constructing, erscting,- operating or
maintaining lines, cables, wires, conduits, or other devices. for electncity, cable

television, power, telsphone, public sewers, storm water drains and pipes,- water

systems, sprinkling systems, water heating and gas lines or pipes, and any similar

 public or quasi-public improvements or facility, and each Owner in accepting the deed
to a Unit expressly consents to such easements and rights-of-way and authorizes and

. appoints the Association and Declarant {(as long as Declarant owns one or more Units

in the Property) as attorney-in-fact of such Owner o execute any and all instruments

. conveying or creating such easements or rights-of-way. However, no such easement

can be granted if it would permanently interfere with the use, occupancy, or
enjoyment by any Owner of such Owner's Unit.

~ Section8.3.  Easements for Encroachments. lf ahy portion of the
Common Elements now encroaches upon any Unit, or if any Unit now encroaches
~ upon any -other Unit or the Common Elements, or if any such encroachment shall

. occur hereafter as a result -of the manner in which the Buildings have been -

constructed or dua to settling, shifting, slteration, replacement, repair, or restoration

by Declarant or the Association, a valid easement for encroachment shall exist so Jong

as the Bunldlngs stand.
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-Section 8.4 Development Easements for Daclarant. Until all Units

"bave been sold by Declarant, there are hereby reserved to Declarant, together with the

right to grant and transfer the same to others, including Declarant's sales agents,
representatives and assigns, easements and rights upon, across, over, under and

through the Property for construction, display {including the use of the Units. as

-models}, maintenance, sales and exhibit purposes {including the use of signs and other-

.advertising 'devices) in connection with the sale or lease of Units within the Property;
.provided, however, that no such use by Declarant or its-agents shall otherwise restrict
Owners or Occupants in the reascnable use and enjoyment of their Units.

Section 8.5 Parking. The Board shall have full authority to establish,

- operate and manage covered and uncovered parking -spaces which. have not been
- designated :as a Limited Common Element attributable to any Unit, as well as guest or
extra parking spaces, for the benefit of all Owners, and the use thereof shall be

. subject to such rules and regulations as may be imposed by tha Board.

. Section 8.6: Patios, Balconies, Dnveways and Entryways. Edéh

~Owner of a Unit shall have an exclusive sasement to use any patio, baicony, driveway

or entryway adjacent or appurtenant to such Unit as set forth and depicted on the
Plat. These exclusive easements shall be Limited Common Elements appurtenant to
each respective Unit whare so ldentlfied and may not be severed from the ownership

. of the Umt.

ARTICLE x
RESTRICTIONS

Sectlon 9.1 Master Declaration. Notwithstanding anything to the
contrary contained in this Declaration, no Person shall use or cause to be used any -

. portion of the Condominium in any manner which would violate any of the terms set

forth in the:Master Declaration. Any Person owning, using or. having -an interest in the

Condominium or any portion thereof shall comply with all the conditions. on use of the

‘Condominium set forth in the Master Declaration, and the Association shall have the

. right, independently of or in conjunction with the Master Association, to enforce any

and all of the covenants of the Master Declaration, all of which are speclﬂcally
mcorporated by reference herem as if fully restated in this Declaration.

Section 9.2 Slgns. No sign of any nature whatsoever, other than a
dignified neme and/or address sign, shall be displayed or placed in any Unit, in any
window or any part of the Common Elements. No "for sale™ or "for rent” signs of any
nature whatsoever shall be permitted oh any part of the Condominium, and no other
signs or graphics shall be permitted on any patio or balcony or in-any of the Common
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Elements without the prior written.consent of the Board. A master "for sale" sign
may be placed on the Common Elements by the Board of Directors with the telephone
number to call for information. The provisions of this Section 9.2 relating to signs
shall not apply to the Declarant until the last Unit owned by Declarant has been sold
and in connaction therewith, nothing herein shall prevent Declarant and its agents and

assigns from utilizing reasonable signs, flags, markers, and sales dev:ces in
furtherance of salss activities.

- - Section 9.3 Nuisance. No noxious or offensive activity shall be

- cartried on upon the Condominium, nor shall any activity which might be or become
an annoyance or nuisance to Owners or Occupants be permitted to interfere with their

- rights of quist enjoyment or increase the rats of any insurance. No Owner or
Occupant shall engage in activity within the Condominium in violation of any law,
ordinance, statuts, rule or regulation of any local, county, state or federal body.
Nothing herein shall be-construed to prevent Declarant and its agents from engaging

in all forms of construction and sa!es actlvmes until all Umts have -been sold by -
Daclarant

Section 9.4 Temporary Structures. No structurs or building of a
temporary character, including a tent or shack, shall be placed upon the Property or -
used therein unless the same and its proposed use are approved by the Board.
~Nathing herein shall be construed as preventing Declarant from using temporary

structures or trailers for construction and/or sales. purposes or engagmg in all forms of
- construction and sales activities W|th|n the Property

Section 9.6 Parking and Vehicles.

A, Unless otherwise permitted by the Board, no motor vehicle

(including a motorcycle or golf cart), trailer, camper, boat or similar item, and no
‘bicycle, shall be permitted to remain upon the Property unless parked or placed within
the attached garage sppurtenant to a Unit; provided, however, temporary parking of
motor vehicles shall be permitted in spaces designated for such use. Notwithstanding
- the foregoing, no parking whatsoever shall be permitted at any time within areas -
designated on the Plat as auto courts. For purposes hereof, "temporary parking™ shall
mean parking of vehicles belonging to invitees of Owners and Occupants, parking of
delivery trucks, service vehicles and other commercial vehicles being used in the
furnishing of goods and services to the Association or to the Owners and Occupants
as well as parking of vehicles belonging to and being used by Owners, Occupants and
“invitees for. loading and unloading purposes. Except for temporary parking, no mobile
homes, travel trailers, tent trailers, trailers, camper shells, detached campers,
recreational vehicles, boats, boat trailers or trucks designed for commercial purposes
shall be maintained or parked upon the Property, except inside garages or with the
prior written approval of the Board. Nothing herein shall be construed as preventing
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Declarant from using temporary parking in connection with its sales activities within
the Property.

B. The Board may "adopt Association Rules relating to the

. admission and temporary parking of vehicles within the Property, including the
~assessment ‘'of charges to Owners and Occupants who violats, or whose invitees

violate, such rules. Any charges so assessed shall be special Assessments. Nothing
herein shall be construed as preventing Declarant from using temporary structures or

trailers for construction and/or sales purposes or engaging in all forms of construction
and sales activities within the Property.

C. The Board, aftef reasonable efforts to provide pﬂor notice
thereof, shall have the right to tow any motor vehicle or equnpment or similar item
parked, kept, maintained, constructed, reconstructed or repaired in violation of the
Declaration, Bylaws or Association Rules at the sole expanse of the owner of the .

. vehicle or equipment.

- Section 9 6 External F‘xtures. No external 1tems such as, but not
llmlth to, solar panels, flag poles, clotheslines, wiring, insulation, air conditioning
equipment, water softening equipment, fences, awnings, ornamental screens, screen .

. doors, porch or patio or balcony. enclosures, sunshades, walls,” swimming pools,
~ fountains, spas, landscaping and planting, other than those provided in connection ®

with the original construction of the Condominium, and. any replacements thereof, and *
other than those approved by the Board and any replacements thereof, shall be con--
structed, erected .or maintained on the Property, including any Buildings thereof. The -

_foregoing notwuthstandmg, nothing herein shall be construed -as preventing Declarant -

and its agents and assigns from engaging in. all forms of construction and sales -

_activities within the Property, The Association may maintain in effect or cause to be
. maintained 'in effect a central antenna system or systems; which shall provide

connections to- sach Unit via underground or internal wall writing, or a combination -

- thersof.

- Section 9.7  Window Covers. Only curtains, blinds, shutters, drapes
and shades may be installed as window covers. No window shall be covered by paint,
foil, sheets. or similar items. All window coverings visible from the exterior of the
Buildings shall be of a neutral color or otherwise compatible with the exterior decor of

the Buildings. The Board may adopt Association Rules regulatlng the type, color and
deslgn of the extemal surface of window covers.

Section 9.8 'External Laundeﬂng Unless otherwise permitted. 'by the

" Board, externat Iaunderlng and drying of clothing and other items is prohibited.
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Section 9.9 Outslde Speakers and Amplifiers. . No rad:o, sterao,'
_ broadcast or loudspeaker units and no amplifiers of any kind shall be placed upon or

outside, or be directed to the outside of any Building without the. pnor written approval '
of the Board

Section 9.10 Repairs. No ropairs of any detached machinery,

eqmpment or fixtures, including w:thout llmntatlon, motor vehicles, shall be made upon
the Property.

Section 9,11  Unsightly ltems. Al rubbish, debris or unsightly -
materials or objects of any kind shall be regularly removed from Units and shall not be' -
allowsd to accumulate therein or thereon. Refuse containers and machinery and

--equipment not a part of the Units, shall be prohibited upon any Unit unless obscured
. from view of adjoining Units and Common Eléments. Trash and garbage not disposed
.~ of by equipment contained within the Units 'shall be placed in containers kept in the
garage for each Unit by Owners and Occupants for removal from the Property in
accordance -with Association Rules applicable thereto adopted by the Board. The
.Board may: adopt rules applicable to the provisions of this Section 9.11 and their '
" enforcement, including the assessment-of .charges to Owners and Occupants who
- violate, or whose invitees violate, 'such tules. Any - charges so assessed shall be
-special Assessments. . The foregoing notwithstanding, nothing herein shall ba
. construed 8s preventing Declarant and its agents and: assigns from engaging in alb -
- forms of construction and sales activities w:thm the Property.

Section 9. 12 Oit and Mineral Activity. No oit drilling, oil deve!opment
operations, oil refining, quarrying or mining operations of any kind shall be permitted
upon. the surface of the Property, nor shall off wells, tanks, tunnels, mineral
'_Vexcavatlons or shafts ‘be installed upon the surface of the Property or within. five
~hundred (500) feet below the surface of the Property. No derrick or other structure

designed for use in boring for water, oil or natural gas shall be erected, maintained or
permitted upon the Property.

Sactlon 9.13 Animals. No-animals, livestock or poultry of any kind
- shall be raised, bred or kept upon the Property, except that dogs, cats, or other
‘household: pets may be kept within a Unit, provided they are not raised, bred, kept or
 maintained, for any commercial purpose or in numbers or of a size deemed .
_unreasonable by the Board. Notwithstanding the foregoing, no animal or fowl may be
kept. within a Unit which, in the good faith judgment of the Board, results in an
annoyance or is obnoxious to Owners or Occupants within the Property. All animals
-permitted to be kept by this Section 9.13 shall be kept on a leash when on any
portion of the Property except within a Unit. The Board may .adopt Association Rules
applicable.to the provisions of this Section 9.13 and to the keeping of pets within the
'Property, and their enforcement, including the assessment of charges to Owners and
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Occupants who violats such rules. Any charges so assessed shall be special )
Assessments, o '

‘Section 8.14  Leases. Any Owner who shall lease his or her Unit shall

-be responsible for assuring compliance by the Occupant with this Declaration, the
- Bylaws and the Association Rules. Failure by an Owner to take legal action, including

the institution of a forcible entry and detainer proceeding against his or her Occupant
who is in viclation of this Declaration, the Bylaws or the Association Rules within ten
{10} days after receipt of written demand so to do from the Board, shall entitle the

- Association,. through the Board, to take any and all such action including the
institution of proceedings in forcible entry and detainer on behalf of such Owner
‘against such Owner's Occupant and the Owner hereby assigns such Owner's rights
as a landlord to enforce such defauits. Any expenses incured by the Association,

including attorneys’ fees and costs of suit, shall be repaid to it by such Owner. :Failure

- by such Owner to make such repayment within ten {10) days after receipt of a written
- demand therefor shall entltle the Board to levy a special Assessment against such

Owner and his Unit for ali such expenses incurred by the Association.. In the event
such special Assessment is not paid within thirty (30) days of its due date, the Board
may resort to ali remedies of the Assoclatlpn for the collection thereof.

Section 9,16 Landscape Maintenance. The Declarant and ‘the

© ‘Association shall have the right to maintain all landscaping in the Condominium. The

Declarant and the Assoclation shall have the right of access to all areas of the

fProperty which are necessary for such iandscape malntenance. Each Owner of a Unit

shall be responsible for the maintenance of all landscaping wsthm any fenced in

courtyard or patlo appurtenant to such Unit.

Secﬁon 9,16  Assoclation" Rules. The Association shall have the

. power to maks and adopt reasonable Association Rules with respect to activities

which may be conducted on any part of the Condominium.  The Board's

. determination as to whether a particular activity being conducted ‘or to be conducted

violates or will violate such Association Rulbs shall be conclusive unless, at a regular

or special meeting of the Association, owners representing a Majority of tha voting
power of the Associatlon vote to the contrary.

- Saction 9,17 Alterations, Additions or Improvements.  Notwith-
standing anythlng contained in this Declaration to the contrary, no alterations of - any

Common Elements or any additions- or improvements thereto or any alterations,
additions or improvements to the garage, patios, or balconies associated with any Unit

shall be made by any Owner, except Declarant, without the prior written approval of
the Board. Any Owner may make nonstructural alterations, additions or improvements
within the interior of such Owner's Unit without the prior written approval of the
Board, but such Owner shall be responsnbla for any damage to any other Units or the
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Common Elements - resulting from such alteration, addition or improvement. In
addition to the required approval of the Board, there shall be no structural alterations
or additions to any Building without the prior approval of a Majority of the Owners
given at a regular or special meeting of the members of the Association and the prior
approval of a Majority of First Mortgagees. Unless otherwise determined at any such
meeting, the cost of such alterations or additions shall be paid by means of a special

Assessment levied and collected from each Owner in proportion to such Owner's
undivided interest in the Common Elements.

Soction 9.18 Decorating. Each Owner, at such Owner's own '
expenss, shall furnish and be responsible for all of the decorating within such Owner's
own Unit (but any furnishing or decorating of any patio or balcony shall be subject to
the provisions of Section 8.17 hereof) .from time-to-time, including painting,
wallpapering, paneling, floor coverings, draperies, window shades, curtains, lamps and

other furniture and interior decorating. Each Owner shall be entitled to the exclusive

use of the interior unfinished surfaces -of the walls, floors and ceilings within such

. Owner's Unit, and each Owner shall have the right to decorate such surfaces from
- time-to-time as such Owner may see fit at such Owner's sole expense. Decorating
~ and maintenance of the Commion Elements and any redecorating of Units to the

extent made necessary by any damage caused by maintenance, repair or restoration
work by the Association on the Common Elements shall be furnished by the

'| . -Association and paid for as part of the Common Expenses.

- - ‘Section 9.19 * Architectural Control. No building, fence, wall, tower,

~ awning, sign or other structure of any kind or character shall be constructed, erected,
.placed or maintained within the Condomi

nium, nor shall any exterior addition, change
or alteration be made thersto or therein, including, without limitation to any exterior
wall, patio or balcony, whether or not part of any Unit, which is visible from the
exterior of any Building, and no additions to, changes in, or alterations of landscaping,

.-grade or drainage shall be madse, until plans and specifications showing the nature,

kind, color, shaps, height, materials, location and other physical attributes of the same
shall have been submitted to and approved in writing &s to harmony of external design
and location in relation to surrounding structures and topography by the Board or by
an architectural committee appointed by the Board. In the event the Board, or such
committes, if one has been appointed, fails to approve or disapprove such proposal at
its next regular meeting occurring more than thirty (30} days after proper plans and

specifications have been received by it, such approval will not be required, and this

Section 9.19 will be desmed to have been fully complied with. Al such plans and
.specifications shall be delivered for submittal to the committee at the Association's

principal place of business. The restrictions contained in this Section 9.19 shall not
apply to the Declarant in any. way. ' .

\\Mis\docs\FILES\1 418BVCCR. doG
051200.1 :

-25 -




LV ONVL LU

-Section 9.20  Roof Leaks and Repairs. The Association shall repair
promptly all leaks or other damage to the roofs of any of the Buildings of which the
Association has notice in writing, provided, however, that the cost of repairing leaks or
damage due to the willful or negligent act of an Owner or a member of such Owner's
family or guest or other occupant or visitor of such Owner or other person for whom
such Owner.may be responsible shall be the obligation of such Owner. -

‘Section 9.21  Public.Dedication. Nothing contained in this Declaration
shall be desmed to constitute a dedication for public use or to create any rights in the
- generat public, Nothing contained in this Declaration shall be construed as creating an

obligation on the part of the City of Fountain Hills or any other governmental authority

having jurisdiction over the Condominium to maintain, repair or replace any. portion of
the Condommlum or the appurtenances therato.

' Saction 9.22 Waterbeds. No waterbeds are permitted to be lnstalied

‘maintained or used on the second floors of any of the Units except as otherwise may
be permitted by the Board. :

Section 9.23 Garage Doors and Garages. Garage doors shall be kept
closed at all times when not in use. Garages shall only be used for parking of vehicles

and lncsdental storage and shall not be used or coriverted for living or recreational

purposes.

" Section 3,24  Satellite Dishes and Antannas. Except as permitted by
Federal Law; and regulations promulgated by the Federal Communications Commission
{the "FCC"), all exterior satellits dishes and antennas shall be prohibited. The Board
. shall have the authority to develop rules conforming to Federal Law and FCC

regulations - regarding camouflaging, screening and placement of any permltted
. ‘antennas and satelhta dishes.

~ ARTICLE X
INSURANCE

Section 10.1  Insurance Requirements Generally. Prior to the first
conveyance of a Unit to an Owner other than Daclarant, and at all times. thereafter,

.the Association shall have the authority to and shall obtain and maintain in full force -

and effect certain casualty, liability and other insurance as hersinafter provided. Al

such insurance shall be obtained from responsible companies duly authorized to

transact insurance business in the State of Arizona with no.less than a Class A
financial category rating in Best's Key Rating Guide {(or any comparable rating in any
--comparab‘la- publication}, All such insurance shall name the Association or its
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authorized represqntative or trustes as the insured, in its individual capacity for the
benefit of the. Owners and also either as attorney-in-fact or trustes for all Owners.

The Board shall review all such insurance at least annually and shall increase the

amounts thereof as it desms necessary or appropriate. All such insurance shali:

A. Contain a special condominium endorsement providing for a

“waiver of subrogation by the insurer as to claims against the Association, its directors,
. officers, employeses and agents and against each Owner and each Owner's

employess, agents end invitees, and against each Mortgagee of all or any part of the
Condominium or of any Unit, and any other person for whom the Association, any
Owner or Mortgagee may be responsible and shall provide for recognition of any
authorized representative or trustes of the Associati‘on, if applicable:

B. Provide that any "no other insurance” clause in the

* insurance pollcy shail exclude any policies of insurance maintained by any Owner or

Mortgagese of all or any part of the Condominium or any Unit and that the insurance
policy shall not be brought into contribution with insurance maintained by the Owner
or Mortgagae of all or any part of the Condormmum or any Unit;

~C. Contsin & standard without contribution mortgagee élause

endorsement in favor of the Mortgages, its successors and assigns, of any Unit or all
or anv part of the Condominium;

o D. Contain an "agreéd 'amou'nt"' and “inflation guard"
endorsement, if available; : . hiOa

E, Prowde that the policy of insurance. shall not be terminated,

: cancelled or reduced in coverage without at least thirty {30} days prior written notice

to the Association and to each Owner. and to sach Mortgagea covered by - any
standard mortgagee clause endorsemant,

F Provide that the insurer shall not have the option to restore

the px:emlses if condominium ownership of .the Units and Common Elements is to be
terminated ‘or the Units and Common: Elements are to be sold ‘as an entirety in
accordance with Article Xl of this Declaration; and

G. Containa s‘everabll:ty of interest endorsement™ which shall

preclude the insurer from.denying the claim of any Owner or the Assoclatlon due to
the naghgant acts of the Assoclatlon or any Owner(s).

=-Under no- circumstances shall any policies of insurance be obtained

- where: (1) under the terms of the insurance carrier's charter, bylaws or policy,
~ eontributions or assessments may be made against the Association, any Unit Owner’
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or any Mortgagee; or (2} under the terms of the insurance carrier's charter, bylaws or
policy, loss payments are contingent upon action by the insurance carrier's board of
directors, policy holders or members; or (3} the policy includes any limiting clauses
{other than insurance conditions}) which could prevent any Unit Owner or any
Mortgagee from coilecting insurance proceeds

Such public liability and property damage insurance may provide for

_coverage of any cross liability claims of Qwners against the Association or other

Owners and of the Association against owners without right of subrogation. Any

insurance policy may contain such deductible provisions as the Association deems
consistent with good business practice.

Certificates of insurance coverage or copies of insurance policies shail be
issued to and at the expense of sach Owner and each Mortgagee who makes or on

whose behalf written request is made to the Association for any such certificate or
copy.

The cost and expense of all insurance obtained by the Association,
except insurance covering. additions, alterations or improvements made to a Unit by an

Owner or other insurance obtained at the request of and specifically benefiting any
particular Owner, shall be a Common Expense.

Section 10.2  Casualty Insurance. The Association shall obtain and
maintain a master policy or policies of casualty insurance covering the Common
Elements and each Unit, exclusive of the persona! property contained therein, and all -
fixtures and building service equipment to the extent such is a part of the Common
Elements insuring against loss or damage by fire and such other hazards as are
covered under standard extended coverage policles, for not less than one hundred
percent {100%) of the replacement cost of the Common Elements and sach Unit
{exclusive of the land, foundations, excavations and other items normally excluded

| from coverage}, as determined on an annual basis by an appraisal made in accordance
- with the rules and regulations of the Board of Underwriters or like board or body

recognized and accepted by the insurance company or companies issuing such
insurance and.a National Flood Insurance Association Standard Flood Insurance Folicy,
unless such:insurance is not availsble or the Association determines that the
Condominium is not focated within a flood hazard area. Such master policy or policies
of casualty insurancs shall, to the extent .available, contain a standard all risk
endorsement and shall insure against all other perils which are customarily covered _
with respect to condominium projects which are similar in construction, location and

use.

~ Section 10.3  Public Liabilit'y'- and Property Damage Insurance. The
Association shall obtain and maintain. comprehensive public liability and property
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damage unsurance covering liability for bodily injury, including death, and liability for
property damage occurring in, upon or about the Common Elements. Each Owner
and the Association shall be insured with ‘respect to such liability arising out of the
ownership, maintenance, repair or operation of the Units and the Common Elements.
The limits of liability for such coverage shall -not be less than $1,000,000.00 for each
occurrence ‘with respect to bodily injury, death or property damage. The Association
shal! also obtain and maintain steam boiler explosion insurance with limits of liability

“of not less than $100,000.00 per occurrence in the event there is a steam boiler in

operation within the Condominium,

Section 10.4 Workmen's Compensation and Employer's Liability
Insurance. The Association shali obtain and maintain workmen's compensation and
employer's liability insurance as may be necessary to comply with applicable law.

Section 10.6  Fidelity Bonds.  The Association shall obtain and
mamtaln bonds covering all persons or entities handling funds of the Association,
mcludmg, without limitation, any professuonal manager employed by the Association
and any of such professional manager's employees, in amounts not less than the
maximum funds that will at any time be in the possession of the Association or any
professional manager employed by the Association but, in no event less than the total -
of: {A) assessments for a three {3) month period with respect to all Units; and (B) all
reserve funds maintained by the ‘Assoclation. With the exception of a fidelity bond

. obtained by a profaessional manager covering such professional manager's employses,

all fidelity bonds shall name the Association as an obligee. I addition, all such bonds
shall provide that the same shall not be terminated, cancelled or substantially modified

without at least thirty (30) days prior written notice to the Association and all First
Mortgagees.

Section 10.6. Insurance by Owners. Each Owner shall be free to
obtain such addltxonai or other insurance as he deems desirable, including insurance
covering such Owner's furnishings and personal property, including, by way of
illustration but not of limitation, any additions, alterations and improvements such
Owner may have made to such Owner's Unit, and covering personal liability of such
Owner and his employees, agents and invitees and any other persons for whom such
Owner may be responsible. Any insurance policy obtained by an Qwner must not .
diminish or adversely affect or invalidate any insurance or insurance recovery under
policies carried by the Association and muist, to the extent possible, contain a waiver

- of the rights of subrogation by the insurer as to any claim against the Association, its

officers, directors, agents and employees and against other Owners and their
employees, agents and invitees and against any Mortgagee of all or any part of the
Condominium or any Unit or other person for which the Association or any such
Owner or Mortgagee may be responsible.
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Section 10.7  Receipt and Application of Insurance Proceeds. Except
in a case where a Mortgagee or any other peison shall have the legal right to receive
insurance proceeds directly, all insurance proceeds. and recoveries under policies
maintained by the Association shall be paid to and received by the Association to be

“held in trust for the benefit of the Association, the Declarant, all Owners and all
1 Mortgagess of any Unit or all or any part of the Condominium as their respactive
interests may appear. Subject to the rights of any Mortgagee, the Association shall
have the right, acting alone, to adjust or settle any claim by it under any insurance
maintained by it. Such funds shall be disbursed in accordance with the following
priorities, subject to such evidence of application as such escrow agent shall require,,
and shall be applied by the Association as follows: first, as expressly provided in
' Article X! hereof; second, to the Owners or persons whom the Association determines
| are legally or squitably entitled thersto; and third, ths balance, if any, to the Owners in
proportion to. their respective interest in the Common Elements. Notwithstanding any
provision contained herein to the contrary, the rights of and lien priority of any First
M‘ortgag‘ea shall not be affected by any loss, damage or destruction and shall continue

in any insurance proceeds payable with respect to the Unit subject to such Mortgage
II'I accordance with the prov:smns of such Mortgage.

Sectlon 10.8  Other Insurance by the Association. The Association
shall also have the power and authority to obtain and maintain other and additional
insurance coverage, including but not limited to casuaity insurance covering personal
property- of the Assocciation, fidelity bonds or insurance covering employees and
agents of the Association and insurance indemnifying officers, directors, employeses _
and agents of the Association. Notwithstanding . any other provisions of this
Declaration, the Association shall continuously maintain in effect such casualty, flood
and liability insurance and fidelity bonds meeting the insurance and fidelity bond
requirements for condominium projects established by the Federal National Mortgage
‘Association, or the. Government National Mortgage Association, so long as any of
such entities is a Mortgagee or Owner of & Unit, except to the extent that such
ooverage is not available or has been waived in writing by such entities.

ARTICLE XI

DESTRUCTION, CONDEMNATI‘ON‘, OBSOLESCENCE,
AND RESTORATION OR SALE OF CONDOMINIUM

| ‘Section 11.1  Definitions. _ As used' herein, the followihg-térms shall
~ have the fol!owmg definitions: o '

A, "Substantial -Destruction” shall exist whenever the Board
determines that, as a result of any casualty, damage to or destruction of the
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Condominium or any part thereof, the excess of estimated costs of Restoration (as

- herein defined) over Available Funds (as herein defined) is fifty percent {50%) or more

of the estimated Restored Value of the Condominium. {as herein defined). "Partial

Destruction” shall mean any other casualty, damage to or destruction of the
Condominium.or any part thereof.

B. "Substantial Condemnation” shall exist whenever the Board
determines that a complete taking of the Condominium has occurred or that a taking
of part of the Condominium by condemnation or eminent domain or by grant or.

-conveyance in lieu of condemnation or eminent domain has occurred, and that the

oxcess of the estimated costs of Restoration over Available Funds is fifty percent
{B0%) or more of the estimated Restored Value of the Condominium. *Partial

Condemnation” shall mean any other such takmg by eminent domain or by grant or
conveyance in lieu of eminent domain.

C. "Substantial Obsoléscence” shall exist whenever the Owners
of Unrts to which eighty percent (80%) of the undivided interest in the Common
Elements is appurtenant determine by vote that the Condominium or any part thereof
has reached an undesirable state of obsolescence or disrepair. "Partial Obsolescence™

shall mean any state of obsolescence or dlsrepalr which does not constitute -
Substantial Obsolescence.

D. "Restoration”, in the case of any casuaity, damage or
destruction, shall mean restoration of the Condominium to a condition the same or
substantially the same as the condition in which the Condominium existed prior to the
casualty, damage. or destruction; in the case of condemnation, shall mean restoration
of the remaining portion of the Condominium to an attractive, sound and desirable
condition; and, in the case of obsoleséence, shall mean restoration of the

" Condominium to an attractive, sound and desirable condition.

. E. "Restored Value of the Condominium” shall mean the value
of the Condominium after Restoration as determined by the Board.

F. "Available Funds” shall mean any proceeds of insurance or

condemnation. awards or payments in lieu of condemnation received by the

Association and. any uncommitted reserves of the Association other than amounts
derived through assessments or special assessments. Available Funds shall not
include that portion of insurance procseds or condemnation awards or payments in
lisu of condemnation legally required to'be paid to any party other than the
Association, including a Mortgagee of all or any part of the Condominium or of any
Unit, or that portion of any condemnation award or payment in lieu of condemnation

paid to the owner of a Unit for the condemnation or taking of that Owner's individual
air space.
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_ Section 11.2  Restoration of the Condominium. Restoration of the
Condominium shail be undertaken by the Association without a vote of the Owners in
the event of Partial Destruction, Partial Condemnation or Partial Obsolescence and
shall be undertaken in the event of Substantial Destruction, Substantial Condemnation
or Substantial Obsolescence unless the Owners of Units to which eighty percent
(80%) of the undivided interest in the Common Elements is appurtenant consent to
terminate the Condominium established pursuant to this Declaration. Such restoration
shall be performed substantially in accordance with_ this Declaration and the original

- plans and specnficatlons for the buildings, the Common Elements and the Units.

Section 11.3  Sale of the COndomlmum In the event of Substantial
Destruction, Substantial Condemnation or Substantial Obsolescence and the Owners
of Units to which eighty percent {80%) of the undivided interest in the Common
Elements is. appurtenant consent to terminate the Condominium created pursuant to

-|. this Declaration, the Association shall cause.a termination agreement and notice of

intent to sell the Condominium to be prepared and recorded and the real estate shall
be sold. Such termination agresment shall contain the ratification of the Owners to

" which eighty percent {80%) of the undivided interest in the Common Elements. is

appurtenant, shall specify a date after which the agreement will be void unless it is
recorded before that date, a statement that the real estate shall be soid and the
minimum terms of the sale. in the event of such sals, condominium ownership tnder .
this Declaration shall terminate and the proceeds of sale and any insurance proceeds,

- condemnation awards or payments in lieu of condemnation shall be-distributed by the

Association pro rata .to sach Owner according to the ratio that the cubic content
space of such Owner's Unit and its allocated Limited Common Elements bears to the
total cubic content space of all Units and Limited Common Elements in the
Condominium created pursuant to this Declaration. Such payment shall be made to
Owners or, as to Units which are subject to a Mortgage of racord at the time of such
payment jointly to such Owner and such Mortgagee as their interests may appear.

‘Section 11.4  Special Assessments for Restoration. Whenever
Restoration is to be undertaken, the Association may levy and collect Assessments
from each Owner in proportion to such Owner's undivided interest in the Common
Elements, payable over such period as the Association may determine, to cover the
costs and expenses of Restoration to the extent not covered by the Available Funds.

Section 11.6. Receipt and Application of Condemnation Funds.

Except in a case where a Mortgagee or any other person shall have the legal right to.

receive condemnation awards or payments in lieu of condemnation or eminent domain
directly, all compensation, damages or other proceeds constituting awards for

- condemnation or eminent domain or payments in lieu of condemnation or eminent

domain shall be paid, or if received by the Association shall be turned over promptly in
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the identical form received without commingling with any asset or property of the
Association, to an independent financial institution or titie company selected by the
Associstion authorized to act as escrow agent for the bensfit of the Association, the
Deciarant, all Owners and all Mortgagees of any Unit or all or -any part of the
Condominium as their respective interests may appear. The Association shall have the
right, acting alone, to adjust or settle any condemnation award or payment in lieu of
condemnation or eminent domain payable to it. Such funds shalil be disbursed by said
escrow agent in accordance with the following priorities, subject to such evidence of -
application as such escrow agent shall require. The amount thereof equitably
allocable as compensation for the taking of or injury to the individual air space of a
particular Unit or to improvements of an Owner therein shall be apportioned and paid
to the Owner of such Unit or, as to Units which are subject to a Mortgage of record at
the time of such payment, jointly to such Owner and such Mortgagee as their
interests may appear. The balance of such funds shall be applied to costs and
oxpenses of Restoration, if undertaken, and, to the extent not-so applied, shall be
allocated as follows: first, any portion of such funds allocable to the taking of or injury
to the Common Elements shall be ‘apportioned among all Owners of the Common
Elements according to the ratio that the cubic content space of each Owner's Unit
and its allocated Limited Common Elements bears to the total cubic content space of
al! Units and Limited Common Elements in thé Condominium created pursuant to this
Declaration; secondly, any portion of such funds received or awarded for Severance
damages shall'be apportioned among Owners of Units whose individual air space was
- not taken or. injured according to the foregoing ratio; thirdly, any portion. of such funds
received or awarded for consequential damages or for other purposes:shall be
apportioned as the Association determines to be equitable under the circumstances.
The-lien priority of any First Mortgage shall not be disturbed by any condemnation
proceading and shall continue in the proceeds of any condemnation award attributable
to the mortgaged Unit in accordance with the provisions of this Section 11.5.

Section 11.6  Reorganization In the Event of Condemnation. Subject
| to the provisions of A.R.S. § 33-1206, in the event all or substantially all of the

individual air space within a Unit is taken by condemnation or eminent domain, such
Unit shall, upon payment of compensation as hereinabove provided, ceass to be a part
of -the Condominium, the Owner thereof shall cease to be a member of the
Association, and the undivided interest in Common Elements appurtenant to that Unit
shall become reallocated to each of the remaining Units whose then undivided interest
in and to the Common Elements shall be equal to a fraction with a numerator of one
and: a denominator equal to the total number of Units then a part of the Condominium:
In such event, the Association shall. promptly. prepare, execute and record an
amendment to the Declaration raﬂactlng the reallocations. Any remnant of a Unit

remaining after part of a Unit is taken by condemnation or eminent domain shall
become a Common Element
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Section 11.7  Rights of Owners in any Distributions. In the event that
any Owner or Mortgagee is entitled to receive any distribution of money, property or
other things from the Association for any reason, including without limitation the sale
or other disposition of all or any part of the Common Elements or the cessation or
termination for any reason of the Condominium created hereby, such distribution shall
be according to the ratio that the cubic content space of such Owner's or
Mortgagee’s Unit and its allocated Limited Common Elements bears to the total cubic
content space of all Units and Limited Common Elements in the Condominium created

pursuant to this Declaration, except as specifically provided to the contrary in
Articles X or Xl hereof.

ARTICLE Xil
DECLARANT
Section 12.1 Exempt:on of Declarant from Restrictions and
Resarvation of Special Declarant ‘Rights. Notwithstanding anything contained in this

Declaration to the contrary, none of the restrictions contained in this Declaration shall
be construed or deemed to limit or prohibit any act of Daclarant, its employees,

‘agents, and subcontractors, or parties designated by it in connection with any

construction, completion, sale or leasing of any portion of the Condominium. In
addition to the foregoing, Declarant expressly reserves the following Special Declarant

Rights, as defined in A.R.S. § 33-1202(21), and the right to transfer such rights, as.
provided in A.R.S. § 33-1244: ‘

‘A.  The right to construct any improvements as provided herein;

B. The right to exsrcise any Development Right as more fully

| set forth in Section 12 2 hereof;

C. The right to maintain sales offices, management offices,
signs adverttsmg the Condominium and mode! Units within the Condominium until the
last Unit is sold to an Owner other than Declarant;

D.  The right to Lsse ‘_any easements through the Common
Elements for the purpose of making improvements within the Condominium; and

E. . The right to appoint or remove any officer of the Association

or any Board member during the Period of Declarant Control.

5'Set:'tipn 12.2  Reservation of Development Rights. . Declarant hereby
expressly reserves  the following Development Rights, as provided In
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A.R.S. § 33-1202(14) and the right to exercise such rights without the consent. of any

Mortgagee or any Owner, except as otherwise provided m Section 13.4 of this
Declaration:

A. To create easements, Units, Common Elements or lelted
Common Elements within any portion of the Condominium;

B. To subdivide Units, convert Units into Common Elements or
convert Common Elements into Units; :

C. To withdraw Units from the Condominium;

D. To amend this Declaration during any Period of Declarant
Control to comply with applicable law or to correct any error or.inconsistency: in this

Declaration provided that such amendment does not adverssly affect the rlghts of any
Unit Owner; and

E.” To amend this Declaratlon during any Pariod of Declarant
Control to comply with the rules or guidelines, in .effect from time to time, of any
governmental or quasi-governmental entity or Federal corporation governing
transactlons involving Mortgage instruments, ‘ o
ARTICLE XIII
RIGHTS OF ELIGIBLE MOHTGAGE HOLDERS

Section 13.1 Notices of Eligible Mortgage Holders. An Eligible

t Mortgage Holder shall not be entitled to receive any notice which this Declaration

requires the Association to deliver to Eligible Mortgage Holders unless and until such
Eligible Mortgage Holder has delivered to the Board a written notice stating that such

| Eligible Mortgage Holder is the holdsr of a Mortgage encumbering a Unit within the

Property. Notwithstanding the foregoing, if any right of an Eligible Mortgage Holder
under this ‘Declaration is conditioned on a specific written request to the Association,
in addition to’ having delivered the notice provided in this Section 13.1 an Eligible
Mortgage Holder must also make such request in writing delivered to the Association.

‘Except as provided in this Section 13.1, an Eligible Mortgage Holder's rights pursuant

to this Daclaration, lncludlng, without Itmltatlon, the priority of any Mortgage lien over
the lisn of Assessments levied by the Association hereunder shall not be affectad by
the failure to deliver a notice or request to the Board.

Secﬁon 13.2  Priority of Eligible Mortgage Holders. No breach of the

Restrictions herein contained, nor the enforcement of any lien provision-herein, shall
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affect, impair, defeat or render invalid the lien or charge of any Eligible Mortgage
Holder made in good faith and for value encumbering any Unit, but all of said
Restrictions shall be binding upon and sffactive against any Owner whose title to a

~ Unit is derived through foreclosure or trustes’s sale, or otherwise.

Section 13.3 Relationship with Assessment Liens.

‘A.  The lien provide for in Section 6.1 of this Declaration for the
payment of Assessments shall be subordinate to the lisn of any Eligible Mortgage
Holder which was recorded prior to the date any such Assessment becomes due;

8. If any Unit which i8 subject to a monetary lien created by
this Declaration is also subjsct to the lien of an Eligible Mortgage Holder, then: (1) the
foreclosure of:any lien created by this Declaration shall not operate to affect or impair
the. lien of such Eligible Mortgage Holder; and {2) the foreclosure of the lien of an

| Eligible Mortgage Holder or the sale under a power of sale included in a Mortgage or

deed of trust shall not operate to affect or impair the lien hereof, except that any -
Person who obtains an interest thereafter shall take title free of any lien created by
this Declaration or any personal obligation for said charges as shall have accrued up to
the time of any foreclosure, but subject to the lien hereof for all said charges that shall
accrue subsequent to such foreclosure; : _ ' |

C.  Without limiting “the provisions of subsection (B) of this

. Section 13.3, any Eligible Mortgage Holder who obtains title to a Unit by reason of

any foreclosure, or deed or assignment in lisy of foreclosure, or any Person who
obtains titls at a private or judicial foreclosure sals, shall take title to such Unit free of
any lien or claim for unpaid Assessments against such Unit which accrued prior to the
time such Eligible Mortgage Holder or purchaser takes title to- such Unit, except for

liens or claim for a share of such Assessments resulting from a pro rata reallocation of

such Assessments to all Units within the Condominium; and

- D.  Nothing in this Section 13.3 shall be construed as releasing .
any Person from the personal obligation to pay for any Assessments levied pursuant to
this Declaration during the period such Person is an Owner. :

-Section 13.4  Required Eligible Mortgage Holder Approval. The
approval of Eligible Mortgage Holders holding First Mortgages on. Units the Unit
Owners of which have at least sixty-seven percent {67%) of the votes in the
Association allocated to Unit Owners of all Units subject to First Mortgages held by
Eligible Mortgage Holders shall be required to add or amend any material provisions of-

‘the Declaration, Articles or Bylaws which establish, provide for, govemn or regulate any

of the following: |
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A. \Voting rights;

B. Increasss in Assessments that raise the previously assessed
amount by more than twenty-five percent (25%);

C. Assessment liens or the priority of Assessment liens;

' D. Reductlons in reserves for maintenance, repair and
replacement of the Common Elements;

E.  Hazard or fidelity insurance requirements;
F Responsublhty for mamtenance and repalrs

G. Expansuon or contraction of the Condomnmum. or the
addition or annexation or withdrawal of property to or from the Condominium; -

H. Redefinition of any boundaries of Units;

L. Reallocation of interests in the Common: Elements or Limited

© Common Elements or rights to their use:;

‘ J Corwartibility of Units into Common Elements or of Common
Elements into Units;- ) '

K. Imposition of any restrictions on the leasing of Units;

L. lmposatlon of any restrlctlons on a Unit Owner s right to sell

L or transfer such Owner’s Umt

M. A decrsaon by the Assoc:atlon to estabilsh self management
when professional management had been required previously by an Ehgible Mortgage
Holder or by the Declaration, Articles or Bylaws;

N. Restoration or repair of the Condominium (after a damage or

’ partial condemnation) in a manner other than that specified in the Declaration, Articies
or Bylaws; and.

0. Any provisions which expressly benefit Eligible Mortgage
Holders or Eligible Insurers or Guarantors.

13.4.1 Any action to terminate the legal status of the Condominium

| must be approved by Eligible Mortgage Holders holding Mortgages on Units the Unit
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Owners of which have at least sixty-seven percent (679%) of the votes in the

Association allocated to ‘Unit Owners of all Units subject to First Mortgages held by
Eligible Mortgage Holders. : '

13.4.2 Any Eligible Mortgage Holder who receives a written request
to approve additions or amendments to the Declaration, Articles or Bylaws, which
additions or amendments are not material, who does not deliver or mail to the
requesting party a negative response within thirty (30) days shall be deemed to have
approved such request. Any addition or amendment to the Declaration, Articles or
Bylaws shall not be considered material if it is for the purpose of correcting technical

.errors or for clarification only. . -

71"3.4.3‘] The approvals required by this Section 13.4 shall not apply
to amendments that may be executed by the Declarant in the exercise of its

Development Rights.

13.4.4 it is Daclarant’s intention that the Condominium qualify for
the possible sale of mortgages encumbering Units to the Federal National Mortgage
Association, and/or the Federal Home Loan Mortgage Corporation. The requirements
contained in.this Section 13.4 are to effectuate that purpose. . Should any of the
Federal National Mortgage Association or the Federal Home Loan Mortgage
Corporation, subssguently delete any of their respective requirements which
necessitate the provisions of this Section 13.4 or make any such requirements less
stringent, or 'should Declarant choose not to qualify the Condominium under any. of
said programs, this Section 13.4 shall automatically be amended to reflect such
changes or 10 delete those provisions required by the program for which Declarant has
not sought qualification. Nothing contained herein, however, shall obligate the
Declarant to qualify the Condominium with the Federal National Mortgage Association
or the Federal Home Loan Mortgage Corporation.

Section 13.6  Other Rights of Eligible Mortgage Holders. Any Eligible

Mortgage Holder shall, upon written request to the Association, be entitled:

: A. To inspect cument copies of this Declaration (and any.
amendments); the Assoclation's Articles, Bylaws, Association Rules, and other books
and records of the Association during normal business hours; and

. B. ‘To receive an annual financial statement of the Association
within ona hundred twenty {120} days following the end of the Association’s fiscal
year. R ' '

‘Section 13.6  Notices of Action. Upon written request to the
Association identifying the name and address of the Eligible Mortgage Holder and the
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Unit number or address, any such Ellglble Mortgage Holider will be entitied to timely

written notice of:

A.  Any condemnation or casualty loss which affects a material
portlon of the Condominium or any Unit on which there is a first lien held by such
Eligible Mprtgage Holder;

B. Any delinquency in the payment of Assessments or charges
owed by an Owner of a Unit subject to the lien of an Eligible Mortgage Holder, which
remains uncured for a period of sixty (60} days;

C. Any lapse, cancellation, or material modification of any
msurance policy or fidelity bond malntalned by the Association; and

D Any proposed action by the Owners or the Association

which would amount to a material change in the Daclaration as identified in
Section 13.4 hereof. '

Section 13.7  Prior Written Approval of First Mo-rtga'gees,' Except as

. provided by statute in case of condemnation or substantial loss to the Units or the
- Common Elements, unless at least two-thirds (2/3'®) of all First Mortgagees (based
- upon one vote for each First Mortgage owned) or Unit Owners (other than the

Declarant or other. sponsor, developer or builder of the Condominium) of the Units
have given their prior written approval, the Association shall not be entitled to:

A. By act -or omission, seek to abandon or termmate this
Declaratlon or the Condommlum, :

B.. Change the pro rata interest or obllgatlons of any individual
Unit for the purpose of: (1) levying Assessments or charges or allocating distributions

. of hazard insurance proceeds or condemnation awards; or (2} determining the pro rata

share of ownarshlp of each Unit in the Common Elements;
-G, Partmon or subdwlde any Unit;

D. By act or omlss:on, seek to abandon, partltlon, subdivide,
encumber, seli or transfer the Common Elements. The granting of easements for
public utilities or for other public purposes consistent with the intended use of the

Common Elements shall not be deemed a transfer within the meaning of thls
subsection D; or :

\iMIs\docs\FILES\1418B\CCR.doc
051200.1

-39-




LNV INVL LU DT

E. Use hazard insurance proceeds for losses to any Units or the

Common Elements for any purpose other than the repair, replacement or
reconstruction of such Units or the Common Elements.

thhing contained in this Section 13.7 or. any other provision of this
Declaration shall be desmed to grant the Association the right to partition any Unit
without the consent of the Owners thereof. . Any partition of a Unit shall be subject to

such limitations and prohibitions as may be set forth elsewhere in this Declaration or
as may be provided under Arizona law

. Section 13.8  Liens Prior to First Mortgage All taxés, assessments
and charges which may become liens prior to a First Mortgage under local law relate
only to the individual Unit and not to the Condominium as a whole.

Section 13.9  Right of First Refusal. The right of an Owner to sell,

transfer or otherwise convey such Owner's Unit shall not be subject to any right of
first refusal or similar restriction,. '

ARTICLE XIV
MISCELLANEOUS

‘Section 14.1 Enforcemant The Association or any Owner shall have
the nght to enforce, by proceedlngs at law or in equity, all Restrictions and other
. provisions now or hereafter imposed by this Declaration, or any amendments thereto,
including the rights to prevent the violation of any such Restrictions, and the right to
recover damages and other sums for such ‘violations. The Association or any Owner
shali also have the right to enforce by procsedings at law or in equity the provisions of
the Bylaws and Association Rules and any respective amendments thersto,

Saction 14.2  No Waiver. Failure by the Association or by any Owner
to. enforce any Restrlction or provision herein contamed or contained in-the Bylaws or
Association Rules, in any certain instance of .on any -particular occasion shall not be
. deemed a waiver of such right of enforcement as to any such future breach of the
same or any other Restrir?:tion or provision.

. .Section 14. 3 Cumulative Remedies. Al rights, options and remedies
of Declarant, the Association, and the Owners ot the Eligible Mortgage Holders under
this Declaration are cumulative, and no one.of them shall be exclusive of any other,
and Declarant, and the Association, the Owners and the Eligible Mertgage Holders
shall have the right to pursue any one or all of such rights, opticns and remedies or
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any other remedy or relief wh;ch may be provided by law, whether or not stated in
this Declaration.

éectlon 14.4  Severabllity. Invalidation of any one or a portion of the
Restrictions or provisions set forth in this Declaration or in the Bylaws or the
Association Rules by judgment or court order shali in no way affect any other

Restrictions or provisions contained herein or thersin which shall remain in fuli force
and effect.

Section 14.5 Covenants to Run.with the Land; Term; Termination of
Condominium: The Restrictions and other provisions of this Declaration shall run with
and bind the Property as equitable servitudes and also as covenants running with the
land and shall inure to the benefit of and be enforceable by the Association or any
Owner, their respactive legal representatives, heirs, successors and assigns, for a term
. of fifty (60) years from the date this Declaration is recorded, after which time the
Restrictions and other provisions shell be automatically extended for successive
periods of ten (10)‘ years, unless an instrument, signed and acknowledged by Owners
of Units to which at least eighty percent {80%) of the votes in the Association are
allocated within. the Property, has been recorded agreeing to terminate the
‘Condominium at any time during the initial or any subsequent term. ‘

Section 14,6  Construction. The provisions of this Declaration. shall
be liberally construed to effectuate its purpose of creating a plan for the development
of a residential Condominium community and for the maintenance of the Property.
The Article and Section headings have been inserted for convenience only, and shall

not be ‘considered or referred to in resolving questzons of lnterpretatlon or
‘construction

Section 14.7 Gender and 'Number Whenever the context. of this
Declaration ‘requires, the singular shall include the plurai, and vice versa, and the
masculine shall include the feminine and the neuter, and vice versa.

_ Section 14.8 - Nulsance. The result of every act or omission whereby
any provision or Restriction contained in. this Declaration or any provision contained. in
the Bylaws or Association Rules is violated in-whole or in part is hereby declared to be
and shall constitute a nuisance, and avery remedy allowed at law or in equity against
a nuisance, either public or private, shall be applicable with respect to the abatement
thereof and may be exercised by the ‘Association or any Owner. Such- remedy shall be

deemed cumulative to ali other remedles set forth in this Declaratlon and shall not be
deemed excluswe.

Section 14.9  Attorneys’ Fees. In the event any action is instituted to
enforce any of the provisions contained in this Declaration, the Bylaws, or Association
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Rules, the party prevailing in such action shall be entitled to recover from the other
party thereto as part of the judgment reasonable attorneys’ fees and costs of suit.

Section 14.10 Notices. Any notice to be given to an owner, an
Eligible Mortgage Holder, or the Association under the provisions of this Declaration
shall be in writing and shall be delivered as follows:

A. Notice to an Owner shall be delivered personatly or placed
in the first class United States mail, postage prepaid, to the most recent address
furnished by such Owner in writing to the Board for the purpose of giving notice, or if
no such address shalt have been furnished, then to the street address of such
Owner’s Unit; any notice so deposited in the mail shall be deemed delivered seventy-
two (72) hours after such deposit; in the case of co-Owners, any such notice may be
detivered or sent to any one of the co-Owners on behalf of all co-Owners and shall be
deemed delivered to all such co-Owners. : : -

B. Notice to an eligible Mortgage Holder shall be delivered by
first class United States mail, postage prepaid, to the most recent address furnished
by such an Eligible Mortgage Holder in writing to the Board for the purpose of notice-
or, if no such address shall have been furnished, to any office of the Eligible Morigage
Holder in Maricopa County, Arizona, or if no such office is located in Maricopa
County, to any office of such an Eligible Mortgage Holder. Any notice so deposited in
the mail shall be deemed delivered seventy-two (72) hours after such deposit.

C. The declaration of an officer or authorized agent of the
Association declaring under penalty of perjury that a notice has been mailed to any
Owner or Owners, or to any Eligible Mortgage Holder or Eligible Mortgage Holders, to
the address or addresses for the giving of notice pursuant to this Section 14.10, shall
be deemed conclusive proof of such mailing. '

. D. Notices to the Association shall be delivered by registered
or certified United States mail, postage prepaid, addressed to the office of the
statutory agent or managing agent of the Association, or as follows while the
Declarant retains control: ' :

Président o ' '
La Montana Crossing Condominiums Homeowners’. Association, inc.
. 16040 N. Boulder Drive
Fountain Hills, AZ 85268
Any notice so deposited in the mail shall be deemed delivered upon the date of
receipt.
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Section 14.11  Effect of Declaration. This Declaration is made for the
purposes set forth in the recitals in this Dsclaration and Declarant makes no
_warranties or representations, express or implied, as to the binding effect or

enforceability of all or any portion of this Declaration, or as to the compliance of any
of these provisions with public laws, ordinances, regulations and the like applicable
thereto. Declarant shall have no liability whatsoever if any of the provisions of this

Declaration, the Bylaws or the Association Rules are determined to be unenforceable

in whole or in part or under certain circumstances.

Section 14.12 . Parsonal Covenant. To the extent the acceptance of a
conveyance of a Unit creates a personal covenant between the Owner of such Unit
and Declarant, other Owners or the Association, such personal covenant shail
terminate and be of no further force or effect from and after the date when a Person
ceases 1o be an Owner, except to the extent this. Declaration provides for personai

liability with respect to the Assessments: mcurred during the period a Person is an
Owner.

~ Section 14.13 Nonliability of Officials. To the fullest extent permitted
by law, neither the Board nor any officer of the Association shall be liable to any
| Owner or the Association for any damags, loss, or prejudice suffered or claimed on

account of any dacision, approval or disapproval, course of action, act, omission, arror,

or negligence if such Board member or offlcer acted in good faith within the scope of
his or their duties.

ﬁSet:ti'on 14.14 Unsegregated Real Property Taxes. Until such time as

real property taxes have been segregated by the County Assessor of Maricopa County:

for the Units, the taxes shall be paid by the Association on behalf of the Owners. In
connection with such payment, the proportionate share of such tax or installment
thersof for a particular Unit shall be determined by multiplylng the tax or instaliment in

question by the respective percentage interest of such Unit in the Common Elements. -

The Association may levy a special Assessment against. any Owner who fails to pay
his .or her share of any real.property taxes pursuant to this Section 14.14. In the
event such special Assessment is not paid within thirty {30) days of its due date, the
Board may resort to all remedies of the Association for the collection thereof.

Section 14.16 Use of Funds Collected by the Association. All funds
| collected by the Association, including - Assessments . and contributions to the
Association paid by Owners, if any, shall be held by the Association in a fiduciary
cap_acrcy to be expended in their entirety for nonprofit purposes of the Association in

managing, maintaining, caring for, replacing and preserving the Common Elements and '

for other permitted purposes as set forth in this Declaration. No part of said funds
shall inure to the bensfit of any Owner (other than as a result of the Association
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managing, maintaining, caring for, and preserving the Common Elements and other
than as a result of expenditures made for other permitted purposes as set forth in this
Declaration}. -

Section 14.16 Notification of Sale and Transfer Fee. Concurrently with
the consummation of the sale or other transfer of any Unit, or within fourteen (14}
days after the date of such transfer, the transferee shall notify the Association in
writing of such transfer and shall accompany 'such written notice with a
nonrefundable transfer fee to cover Association documentation and processing. The
transfer fee shall be equal to the then current regular monthly assessment {or such

other amount which is determined by the Board). The written notice. shall set forth

the name of the transferee and his transferor, the street address of the Unit purchased
or acquired by the transferese, the transferee's mailing address, the date of the sale or
transfer, and:the name and address of the transferee's Lender, if any. Prior to the
receipt of such written notice, all notices required or permitted.to be given by the
Association to the Owner shalt be deemed to be duly made or given to the transferee
if duly and timsly made and given to the transferee's predecessor in interest. The
transfer fee shall be the personal obligation of the new. Owner and shall be secured by
the lien in Section 6.1 hereof. Notwithstanding the other provisions hereof, this
Section 14.16 shall not apply to a Lender who becomes an Owner by a foreclosure

‘ proceedmg or any deed or ass:gnment in lieu of foreclosure

Section 14.17 Owner Liability and Indemnification. Each Ownar shail
be liable to the remaining Owners and to the Association for any damage to the
Common Elements that may be sustained by reason of the negligence of that Owner
or such Owner’s family members, contract purchasers, tenants, guests or invitees, but
only. to the extent that any such damags is not covered by casualty insurance in favor

'of the Association. Each Owner, by acceptance of a deed for a Unit, agrees

personally and for family members, contract purchasers, tenants, guests and invitees.
to indemnify: each and every other Owner, and to hold such other Owners harmiess
from, and to dafend such.Owners. against, any claim of any person for personal injury
or property damage occurring within the Unit of that particular Owner, including any

| exclusive easemant areas, if any, except to the extent: (A) that such injury or damage

is covered by liability insurance in favor of the Association or any other Owner, or
(B} the injury or damage occurred by reason of the willful or negligent act or omission
of the Assoclation or other owner or other person temporarily visiting such Unit.

Saction 14.18 Conflicting Provisnons In the case of any conflict
between this. Declaration, the Artlcles, Bylaws, or Assoclatlon Rules, this Declaration

“ghall control.
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Section 14.19 ' Amendments. Subject to the other provisions of this
Declaration, including, without limitation, the rights of Eligible Mortgage Holders and
Eligible Insure(s- and Guarantors, this Declaration may be amended as foliows:

_ A. Prior to the conveyance of the first Unit to an Owner other
than a Declarant, this Declaration and any amendments thereto may be amended by
the execution by Declarant of an instrument amending the same.

B. Subsequent to the conveyance of the first Unit in the
Condominium to an Owner other than Declarant, this Declaration may be amended by
the written approval or the vote, or combination thereof, of: {1) the Owners to which
at least sixty-seven parcent (67%) of the total votes in the Association are allocated;
and {2).during any Period of Declarant Control, Declarant.

C.. An amendment which only requires the exacution of an
instrument by:Declarant as hereinabove. provided shall be effective when executed: by
Declarant and when recorded in the office of the County Recorder of Maricopa
County, Arizona; an amendment which requires the affirmative written assent or vote
of the Owners as hereinabove provided shall be e_ffective when executed by the
President and Secretary of the Association who shall certify that the amendment has -

been so approved, and when the amendment has been recorded in the office of the
County Recorder of Mancopa County, Anzona ‘

D. Any provision of thls Dec!aratlon, the Articles, Bylaws or_,'
Assoclat:on Rules which expressly requires the approval of a specified percentage or

‘'specified percentage of the voting power of the Association or Eligible Mortgage

Holders and Eligible Insurers or Guarantors for action to be. taken. under said provision
can be amended only with the affirmative wrltten assent or vote of not'less than the

same percentage or percentages of the voting power of the Association andlor Eligible
Mortgage Holders and Ehgtble Insurers or Guarantors.

E. Notw1thstandmg anything herein to. the contrary, the
Declarant shall have the unilateral right to amend this Declaration after this Declaration
is recorded (wnthout obtaining the approval of the Owners, the Association, or existing
Mortgagees). if such amendment is required solsly to correct a technical error-or in-
order to meet the guidelines or regulations of the Act or of the Federal National
Mortgage Association or the Federal Home Loan Mortgage Corporation or any similar
agency. If such amendment bears a recitation that it is recorded based on the
requirement. of the Act or any of the foregoing agencies, such amendment shall not

require approval of any Owners or Eligible Mortgage Holders and Eligible. Insurers or
Guarantors ‘ ’
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ARTICLE XV
DISPUTE RESOLUTION AND LIMITATION ON LITIGATION

Section 16.1  Agreement to Avoid Litigation. The Declarant, the
Association, its officers, directors and committee members, all Persons subject to this

'Declaration, any Owner, and any Person not otherwise subject to this Declaration who

agrees to submit to this Article (collectively, "Bound Parties”) agree to encourage the
amicable rasolution of disputes involving the Property, without the emotional and

financial costs of litigation. Accordingly, each Bound Party covenants and agrees that

those claims, grievances or disputes described in Section 15.2 ("Claims”) shall be

resolved using the procedures set forth .in Section 15.3 in lieu of filing suit in any
court,

Becﬂon 16.2 Claims. Unless specificaily-exempted below, ali claims,

'grievances of disputes arising out of or relating to the interpretation, application or

enforcement of this Declaration, Bylaws and Association Rules, or the rights,
obligations and duties of any Bound Party under such or relating to the design or
construction of improvements on the Property shali be subject to the provisions of
Section 15.3.- No such. claim, grisvance or dispute subject to the provisions of

Section 15.3:may be brought against the Declarant without prior written consent of
one hundred pereent (100%} of the Owners.

Notwrthstandmg the above, unless all parties thereto otherw1se agres,
the following shall not be Clalms and shail not be subject to the provisions of

| Section 15.3:

-~ 15.2.1 Any suit by the Association against any Bound Party to

‘enforce the prowslons of Artlcle VI (Assessments). .

15.2.2 Any suit' by the Association to obtain a temporary
restraining order (or equivalent emergency equitable relief)} and such other ancillary
relief as the court may desm necessary -in order to maintain the status quo and
preserve the Association's ability to enforce the provisions of Article IX {Restrictions).

15.2.3 Any suit between Owners, which does not include

Declarant or tha Association as a party, if such suit asserts a Claim which would

constitute a cause of action independent of thls Declaration of the Bylaws, Guidelines
and a Association Rules.

16.2.4 Any suit in which any indispensable party (as
determined by applicable law} is not a Bound Party.
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15.2.5 Any suit which otherwise would be barred by any
applicable statute of limitations.

With the consent of ali parties thereto, any of the above may be

submitted to the alternative dlspute resolutlon procedures set forth below in
Sectlon 15.3.

Section 15.3  Mandatory Procedures.
15.3.1 Dispute Resolution Agency. From time to time the
Board shall select an independent agency providing dispute resolution services .in the
Phoenix or Scottsdale, Arizona metropolitan areas for purposes of providing mediation
and arbitration services required by this Article XV (the "Dispute Resolution Agency").

16.3.2 Notice. Any Bound Party having a Claim ("Claimant™}

“against any o-thér Bound Party {"Respondent”) {(collectively the "Parties"} shall notify

each Respondent in writing {the "Noﬁce“), stating plain.ly and concisely:

: A, The nature of the Cla:m, including the Persons involvad
and Respondent’s role in the Claim.

B. The legal basm of the Claim {i.e., the specific authority
out of which the claim arises).

C. Claimant's _pfoposed remedy.

' : D. That Claimant will meet with Respondent to discuss in
good faith ways to resolve the Claim. '

15.3.3 Nagotiation and Mediation.

A. The Parties shall make every reasonabie effort to meet
in person and confer for the purpose of resolving the Claim by good faith negotiation.

| If requested in writing, accompanied by a copy of the Notice, the Board may. appoint a
.representative. to assist the Parties in resolving the dispute by negotiation.

~° B. If the Parties db not resolve the Claim within thirty (30}
days of tha date of the Notice {or within such other period as may be agreed upon by
the Parties) ("Termination of Negotiations"), Claimant shall have thirty (30} additional

days to submit the Claim to mediation under the auspices the Dispute Resolutlon
Agency.
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C. If the Claimant does not submit the Claim to mediation
within thirty {30) days after Termination of Negotiations, or does not appear for the
mediation, Claimant shall be deamed to have waived the Claim, and Respondent shall
be released and discharged from any and all liability to Claimant on account of such

Claim; provided, nothing herein shall rélease or discharge Respondent from any liability
to any Person other than the Claimant.

D.  Any settlement of the Claim through mediation shall be
documented in writing by the mediator. if the Parties do not settle the Claim within
thirty {30) days after submission of the matter to the mediation process, or within
such time as determined by the mediator, the mediator shall issue a notice of
termination of the mediation proceedings ("Termination of Mediation"). The

Termination of Mediation notice shall set forth that the Parties are at an impasse and
the date that medlatlon was termmated

E. W’thln five {5} davs of the Termlnetmn of Medlatlon, the
Claimant shall make a final written settlement demand {"Settlement Damand”) to the
Respondent and the Respondent shall make a final written settlement offer

- {"Ssttlement Offer") to ths Claimant. If the Claimant fails to make a Settlement

Demand, Claimant's original Notice shall constitute the Settlement Demand. If the
Respondent fails to make a Settlement Offer, Respondent shal! be deemed to have
made a "'zere or "take nothlng“ Settlement Offer.

15.3.4 ‘Final and Binding Arbitratlon

A, If the Partles do not agree in writing to a settlement of
the claim within fifteen (15) days of the Termination of Mediation, the Claimant shall
have fifteen (15} additional days to submit the Claim to arbitration to the Dispute
Resolution Agency in accordance with the rules of arbitration as may be required by
the Dispute ‘Resolution Agency. If not timely submitted to arbitration or if the
Claimant fails to appear for the arbitration proceeding,- the Claim shall be deemed
abandoned, and Respondent shall be released and discharged from any and all liability
to Claimant arising out of 'such Claim; provided, nothing herein shall release or
discharge Respondent from any |lablllty to Persons other than Claimant.

B. This Article XV is an agreement to arbltrate and is

' speczflcally enforceable under the applicable’ arbitration laws of the State of Arizona.

The arbitration award (the "Award"} shall be final and binding, and judgment may be .

entered upon it in any court of competent jurisdiction to the fullest extent. permitted
under the laws of the State of Arizona.
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Section 15.4 Allocation of Costs of Resolving Claims.

- 15.4.1 Subject to Subsection 15.4.2, each Party shall bear
jts own costs, including any attorneys’ fees incurred, and each Party shall share
equally all charges rendered by mediator(s) and all filing fees and costs of conducting
the arbitration proceeding ("Post Mediation Costs”).

15.4.2 Any Award which is equal to or more favorable to
Claimant then Claimant's Settiement Demand shall add Claimant’s Post Mediation
Costs to the Award, such costs to be borne equally by all Respondents. Any Award
which is less favorableto Claimant than any Respondent’s Settlement offer shall
Award to such Respondent its Post Mediation Costs. -

Section 15.5 Enforcement of Resolution, After resolution of

~ any Claim, if any Party fails to abide by the terms of any agreement or Award, then
“any agreement or Award-without the need to again comply with the procedures set

forth in Section 15.3. In such event, the Party taking action to enforce the
agreement or Award shall be entitled to recover from the non-complying Party (or if
more than on noncomplying Party, from all such Parties pro rata) atl costs incurred in
enforcing such agreement or Award, including, without limitation, attorneys; fees
and court costs. ‘ '

S WHEREOF, Declarant has executed this Declaration

IN WITNES
effective as of this day of _ﬂhgg_&{i:,zooz.

6726 La Montana Drive LLC, an Arizona Limited Liability
Company

By_ /VW/Z%’“’\

“'Scott R, Erikson , Member
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7/
By: -
DAve ¥. VYidalin, Member

(Declarant) '
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A RESUBDIVISION OF AIRSPACE LOT 9A, BLOCK 3, FOUNTAIN HILLS ARIZONA.
FINAL PLAT NO. 102, as recorded in Book 544 of Maps, Page 35 Records of Maricopa County
Recorder, Maricopa County, Arizona being a portion of Section 15, T.3N.,,R. 6 E. of the G. &
S.R.B. & M., Maricopa County, Arizona. .
Except all oil, gases and other hydrocarbon substances coal, stone, metals, minerals, fossils and
fertilizers of every name and description, together with all uranium, thorium, or any other
material which is or may be determined to be peculiarly essential to the production of fissionable
materials, whether nor not of commercial value, and except all underground water in, under or -
flowing through said land, and water rights appurtenant thereto, as reserved in instrument
recorded in Docket 1839, Page 426, records of Mancopa County, Anzona
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13215 N. Verde River Drive, Suite 6
Fountain Hills, Arizona 85268
FIRST AMENDMENT TO THE

DECLARATION OF CONDOMINIUM AND
DECLARATION OF COVENANTS AND
RESTRICTION ESTABLISHING AND
GOVERNING LA MONTANA CROSSING
CONDOMINIUMS

FOUNTAIN HILLS, MARICOPA COUNTY, ARIZONA

THIS FIRST AMENDMENT TO DECLARATION is made this 9" day of April,
2003 by 6726 LA MONTANA DRIVE, L.L.C., an Arizona limited liability company as
the Declarant under said Declaration of Reservations (the “Declaration”) which were
recorded as Document No. 2002-1113421 and which effects the real property as
described as Units 101 through 108 inclusive, and Units 201 through 208 inclusive,
together with all the common elements recorded in Book of Maps 604, page 13 of the
official records of Maricopa County, Arizona.

The Declaration is Administratively amended in the following respects and except
as expressly amended hereunder, shall remain in full force and effect:

Article IV, Maintenance, Section 4.2 is amended to add that the Homeowners
Association owns and will maintain the water lines connecting the water meters to the
individual condominium units.
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-—MIN WITNESS WHEREOF, this First Amendment has been executed this
<7~ day of April 2003 by the undersigned.

“DECLARANT”

6726 LA MONTANA DRIVE, L.L.C., an Arizona
limited liability company

By: "'ﬁ——\

Dévid F. Vidalin, Member

STATE OF ARIZONA )
)ss.
County of Maricopa ) Unofiia Document

David F. Vidalin acknowledged this instrument before me on theC_i:_iﬂl‘L day of April 2003,
Member of 6726 LA MONTANA DRIVE, L.L.C,, an Arizona limited liability company.
& Notary Public, Maricepa Co., AZ

i%@
| ly Comm. Expires Aug. 11, 2006

e A T i e b e -

NICOLETTE JONES |

My Commission Exp
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